














et 


Journa 


April 1952 


APR 22 1952 
L 


ae 


The McCollum Case—A Denial of Religious Freedom 
by T. RABER TAYLOR 


In Defense of McCollum v. Board of Education 
by DR. CONRAD HENRY MOEHLMAN 


Rome’s Great Lawyer 
by BEN W. PALMER and ROBERT N. WILKIN 


The Judicial Conference Report on the “Big Case” 
by BRECK P. McALLISTER 


A Standard for Galahad or “Reasonable Men”? 
by ARTHUR A. BALLANTINE 














Francis X. Busch presents the THREEFOLD DRAMA OF CRIME, INVESTIGATION, TRIAL — 
and makes the reader ‘‘THE THIRTEENTH JUROR” in these notable Twentieth Century cases. 


WLLIAM HAYWOOD 
for the murder of Governor Steunenberg 
In an angry community determined to convict his 
labor-leader client, the colorful Clarence Darrow 
scores a brilliant victory—though not without using 
all his famous skill and eloquence. But was Haywood 
innocent? 


SACCO AND VANZETTI 
for the murder of Berardelli and Parmenter 
Tension mounts all over the world as witnesses con- 
tradict one another and ballistics experts clash. When 
sensation and rumor have been expertly stripped 
away, what is your verdict in the most celebrated trial 
of our century? 


for the murder of Mary Phagan 
Mystery remains after days of sensational and con- 
flicting testimony in a courtroom where prejudice is 
also a prosecutor. Did the mob that stormed the state 
prison after Frank's conviction lynch an innocent man? 


D. C. STEPHENSON 
for the murder of Madge Oberholtzer 
In a girl's dying declaration the jurors hear an ap- 
palling story of brutality, perversion and indifference 
to law. If the politically powerful Stephenson is guilty 
of assault, is he also guilty of murder? 















730 N. Meridian St. 


indianapolis 7, Indiana 





ACCOUNTS OF THESE 
TRIALS IN: 








Price $3.50 


ACCOUNTS OF THESE 
TRIALS IN: 











Price $3.50 


Order at your local bookstore or write. 


LOEB AND LEOPOLD 

for the murder of Robert (Bobbie) Franks 
Once more Darrow fights against prejudice and the 
indignation of an outraged community after brilliant 
police work brings the accused to judgment. You hear 
his moving final speech. Would you have spared the 
lives of the young men who confessed the brutal 
murder of a child? 


BRUNO HAUPTMANN 
for the murder of Charles Lindbergh, Jr. 
Scientific investigation, the amazing testimony of 
experts and skillful cross-examination destroy the 
bravado and defiance of Hauptmann in a dramatic 
and heartening victory of justice. Did the trial leave 
any aspect of the case unexplained? 


SAMUEL INSULL 
for use of the mails to defraud 
From the witness stand the fallen utilities magnate 
fights his last and greatest battle. Had he victimized 
thousands of small investors or was he also a victim 
in the collapse of the boom economy of which he 
had been a chief prophet? 


ALGER HISS 
for perjury 
Whittaker Chambers confronts the man he has called 
a Communist in the most dramatic and controversial 
case in recent time. You have all the evidence as 
the jurors in both trials heard it. What is your verdict? 


Also — by Mr. Busch: LAW AND TACTICS IN JURY TRIALS 


This book contains all the law appertaining to Jury Trials in state 
and federal courts. It treats of every phase of trial work from 
the gathering of facts to present them in evidence, examining 
witnesses, and all other necessary pre-trial steps to selecting a 
jury, the opening statement and in fact, every step in a trial 
through to the verdict. The text contains excerpts of statements, 
testimony and examinations taken from the records of actual 
cases to illustrate the author's methods. 


Price $17.50 


THE BOBBS-MERRILL COMPANY: INC. 
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American Bar Association—Scope, Objectives, Qualifications for Membership 
Current Outlook 


Equal Protection of Religion: Today's Public School Problem 
T. Raber Taylor 


The Wall of Separation: The Law and the Facts 
Conrad Henry Moehiman 


Rome's Great Lawyer: An Interesting Exchange of Letters 
Ben W. Palmer and Robert N. Wilkin 


The Judicial Conference Report on the “Big Case": Procedural Problems of Protracted Litigation 
Breck P. McAllister 


Findings of Fact and Conclusions of Law: Their Use and Some Abuses 
Robert B. Tunstall 


Southwestern Law Center To Hold Second Annual Lawyers Week 
State Delegates Nominate Robert G. Story for President of the Association 


Morbid Morality: A Standard for Galahad or ‘Reasonable Men''? 


Arthur A. Ballantine 
Regional Meeting Programs 


Is a Lawyer Bound To Support an Unjust Cause? A Problem of Ethics 
A. S. Cutler 


Books for Lawyers 

Clarence Paul Denning, 1879-1952 
The President's Page 

Editorials 


The Value of Public Service: By What Standards Is !t To Be Measured? 


Eustace Cullinan 

Review of Recent Supreme Court Decisions 

Courts, Departments and Agencies 

Tax Notes 

Nominating Petitions 

Department of Legislation 

Practicing Lawyer's Guide to the Current Law Magazines 
Activities of Sections and Committees 


Bar Activities 


THE AMERICAN BAR ASSOCIATION JOURNAL is published monthly by the Amenican Bar Association at 1140 North Dearborn Street, Chicago 10, Illinois. 
Entered as sec class matter August 25, 1920, at the Post Office at Chicago, Illinois, under the act of August 24, 1912. es 

Price per copy. 75c; to Members, 50c; per year, $5.00; to Students in Law/Schools, $3.00; to Members of the American Law Student Association, $1.50. 
Vol. $8, No. 4. Changes of address must reach the JourNat office five weeks/in advance of the next issue date. Be sure to give both old and new addresses. 


Copyright 1952 by die American Bar Association 
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@ Time-Saving—only federal tax cases are reported; in one source all 
the “living” federal tax case law 


@ Space-Saving—clear, readable type; but elimination of blank page 
areas means compactness 


@ Money-Saving—reproduced from CCH’'s Federal Tax Reports, no ‘mid- 
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The objects of the American Bar Association, a voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in thé 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the public. 
Through representation of state, territory and local bar associations in the House of Delegates of the Association, 
as well as large membership from the Bar of each state and territory, the Association endeavors to reflect so far 
as possible, the objectives of the organized Bar of the United States. 


There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions fer one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he.was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant’s election. 


Effective July 1, 1952, dues are $16.00 a year, except for the first two years after an applicant’s admission to the 
Bar, the dues are $4.00 per year, and for three years thereafter $8.00 per year, each of which includes the sub- 
scription price of the JouRNAL. There are no additional dues for membership in the following Sections: Bar 
Activities, Criminal Law, Judicial Administration, Legal Education and Admissions to the Bar, and the Junior 
Bar Conference. Dues for the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; 
dues for all other Sections are $3.00 a year. 


Blank forms of proposal for membership may be obtained [rom the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 


April, 1952 * Vol. 38 267 








Officers and Board of Governors 1951-1952 | 


President HOWARD L. BARKDULL, Union Commerce Building, Cleveland 14, Ohio 

Chairman, House of Delegates, ROY E. WILLY, Security National Bank Building, Sioux Falls, South Dakota 
Secretary JOSEPH D. STECHER, Toledo Trust Building, Toledo 4, Ohio 

Treasurer HAROLD H. BREDELL, Consolidated Building, Indianapolis 4, Indiana 

Executive Secretary OLIVE G. RICKER, 1140 North Dearborn Street, Chicago 10, Illinois 

Director of Activities EDWARD B. LOVE, 1140 North Dearborn Street, Chicago 10, Illinois 


(The President, 

The Chairman of the House of Delegates, 

The Secretary, 

The Treasurer, 

Copy Fow er, Last Retiring President, Citizens Building, Tampa 2, Florida 

Tappan Grecory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street, Chicago 3, Illinois 





ALLAN H. W. Hicerns, 84 State Street, Boston 
9, Massachusetts 

Cyrit. CoLEMAN, 750 Main Street, Hartford 3, 
Connecticut 

WittiamM W. Evans, 129 Market Street, Pater- 
son 1, New Jersey 

Wa.rer M. BastTIAN, United States District 
Court for the District of Columbia, Wash- 
ington 1, D. C. 

Rosert G. Storey, Republic Bank Building, 
Dallas 1, Texas 


Sixth Circuit Donacp A. FINKBEINER, Edison Building, Toledo 
4, Ohio 

ALBERT J. Harno, University of Hlinois Law 
School, Urbana, Illinois 

Freperic M. Mitzer, Bankers Trust Building 
Des Moines 9, Iowa 

Sipney Teiser, Equitable Building, Portland 
4, Oregon 

Ross L. MALong, Jr., J. P. White Building 
Roswell, New Mexico 


First Circuit 


Second Circuit Seventh Circuit 


Third Circuit Eighth Circuit 


opesndomamaees Ninth Circuit 
Fifth Circuit Tenth Circuit 


Board of Editors, American Bar Association Journal, listed on page 308 
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FRANK W. GRINNELL 
ERWIN N. GRISWOLD 
ALBERT J. HARNO 
FRANK C. HAYMOND 
JOSEPH W. HENDERSON 
FRANK E. HOLMAN 
FRANCIS H. INGE 
WILLIAM J. JAMESON 
WILLIAM T. JOYNER 


Hartford, Connecticut 
Ann Arbor, Michigan 
Albuquerque, New Mexico 
Washington, D. C. 

New York, New York 
San Francisco, California 
Boston, Massachusetts 
Lincoln, Nebraska 
Montpelier, Vermont 
New York, New York 
Gainesville, Florida 

St. Louis, Missouri 

New Orleans, Louisiana 
Tulsa, Oklahoma 

Tampa, Florida 

Syracuse, New York 

New York, New York 
Chicago, Illinois 
Richmond, Virginia 

San Francisco, California 
Boston, Massachusetts 
Cambridge, Massachusetts 
Urbana, Illinois 
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Philadelphia, Pennsylvania 
Seattle, Washington 
Mobile, Alabama 
Billings, Montana 
Raleigh, North Carolina 
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JACOB M. LASHLY 
BOLITHA J. LAWS 
LANNEAU D. LIDE 
EDWIN LUECKE 
HAROLD R. McKINNON 
GEORGE M. MORRIS 
BEN W. PALMER 

ORIE L. PHILLIPS 

CARL B. RIX 

CLEMENT F. ROBINSON 
PEARCE C. RODEY 
PAUL SAYRE 
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JAMES C. SHEPPARD 
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CHARLES H. WOODS 
LOYD WRIGHT 
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St. Louis, Missouri 
Washington, D. C. 
Marion, South Carolina 
Wichita Falls, Texas 
San Francisco, California 
Washington, D. C. 
Minneapolis, Minnesota 
Denver, Colorado 
Milwaukee, Wisconsin 
Portland, Maine 
Albuquerque, New Mexico 
Towa City, Iowa 
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Newark, New Jersey 
Wichita, Kansas 
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Oxford, Mississippi 
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Seattle, Washington 
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Sacramento, California 
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13 months to rebuild— 
we could have been ruined! 


(A true story based on Hartford File #30015) 


We could have been bankrupt as a result of the fire which closed 
our store down for 13 months. But thanks to Business Interrup- 
tion Insurance, we weren't. To be sure, we located temporary 
quarters quickly . . . were back in business thirty-four days 
after the fire. Still, we suffered operating losses of $49,194.79. 
In addition, we had extra expenses of $50,000 for rent, fixtures, 
incidentals. All this—a total of $79,194.79 — was recovered by 
our Business Interruption Insurance. We'd never be without it! 





Fire (or windstorm, explosion, riot) can close a 








attention of the companies you represent. And _ insurance broker. 



























Since 1892 The Corporation 
Trust Company has been 
intimately associated with 
the development of the press 
ent practices and precedents 
in the business of issuing and 





transferring corporate securs 
ities. The same high standard 
of service and facilities ats 
torneys have come to rely 
On in corporation matters is 
offered to you in transfer 





















work —whether as transfer 






agent, costransfer agent, 






registrar, cosregistrar or 
dividend disbursing agent. 






advise them to make sure they're covered against 


So, in your capacity as counsel, call it to the —_ see their Hartford Fire Insurance Agent or their 


Year in and year out you'll do well witii the H f d 
artiora . 


Hartford Fire Insurance Company * Hartford Accident and Indemnity Company 
Hartford Live Stock Insurance Company 







business . . . temporarily. business interruption — adequately covered. 

But the loss of income that usually attends To determine the amount needed, have them 
disasters can push a business to the wall, close write for free copies of Hartford’s Business Inter- 
it for good. You know this .. . ruption Insurance work sheets . . . or have them 














A thorough analysis of 
the complicated problem: 


ownership of pipe lines. 


AMERICAN 
PIPE LINES 


Their Industrial Structure, Economic 
Status, and Legal Implications. 


By GEORGE S. WOLBERT, Jr. 


@ Increased concentration of the ownership of pipe 
lines has created dissension within the oil industry 
which has resulted in legal suits involving federal 
legislation. This book is a thorough and scholarly 
effort to present and analyze the salient factors 
involved. 

Part I discusses the historical, economic, and 
factual development of pipe lines, including specific 
issues relating to industry rate and service require- 
ments. Part II surveys existing legal and administra- 
tive remedies designed to cope with the problems of 
the industry. Decisions of the Interstate Commerce 
Commission as they affect rates and services are 
examined fully. 

Economists, lawyers, legislators, and members of 
the industry will find much help in this book. 


SY 
Send for your copy today. * Mig 


$3.50 postpaid. Order from iB 
UNIVERSITY OF OKLAHOMA PRESS 3 E 
Dept. AMS, Norman, Oklahoma SS 

’ ae 


Hartford 15, Connecticut 
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What Are We Paying For? 


All of us have been thinking about the taxes we 
pay to our federal, state and city governments. 


One of our subscribers figured that his payments 
would cover a good man's salary for a whole year, and 
began to ask ''ls this man whose salary | pay doing 
anything for me? Am | getting my money's worth? 
Should | check on it? Am | neglecting my responsi- 
bility as a taxpayer?" 


Basically who but the taxpayer has the responsi- 
bility for demanding value for his tax dollar? 


ls the ''tax employee" you pay for giving you the 
value you want? 


And if he isn't, what can you do? 


First, you can discuss it with other taxpayers; 
second, you can discuss it with your elected represen- 
tatives, and third, you can express yourself at the polls. 


The majority of the voters still control our gov- 
ernment. 


Shepard's Citations 
Colorado Springs 
Colorado 











Copyright, 1952 by Shepard's Citations, Inc. 
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Every lawyer is a debtor to his profession 


The practice of law has rewarded many lawyers with financial success be- 
yond their own needs and responsibilities. When they look back at the happi- 
ness and the good life which the profession has given them, at the gratitude 
and respect of those whom they have been able to help, at the competitive 
intellectual pleasure of their work, at the dignity and independence they have 
enjoyed and at their good companionship with like-minded men, a sense of 
gratitude and obligation to the Bar is inescapable. So it is that such lawyers 
frequently desire to do something for the future of the profession from which 
they have derived such satisfactions. 

This has been the genesis of the tax-free foundations which have been 
created in so many bar associations in recent years. This device makes it 
possible for lawyers to make inter vivos or testamentary gifts, large or small, 
to the Bar. Thus, the memory of their own example may live on after them, 
while the ideals that inspired their lives are made to shine more brightly in 
other men’s eyes. 

The American Bar Association Endowment, an Illinois nonprofit corpora- 
tion, was created for these purposes, so that lawyers and laymen alike may 
make contributions, deductible from income and estate tax, toward the preser- 
vation and constant improvement of the incomparable American adminis- 
tration of justice—civilization’s highest watermark. Its imperfections are such 
human ones as are inevitable. Its detractors can point to nothing so good 
elsewhere or in the world’s history. Our profession created and molded it, yet 
it is available to all men equally as its beneficiary. We are its trustees and 
we alone among men appreciate it fully. Rightly and justly, we are proud of 
it. Yet, we alone can preserve it safely. 

His own bar association foundation and the American Bar Association 
Endowment should have every lawyer's deepest interest and consideration. 


Retirement benefits plus Social Security? 


What old age plan will best fit the facts of the economic life of the average 
lawyer? This is a question which constantly preoccupies the American Bar 
Association and all bar associations. It is a complex but pressing problem. The 
medical and dental professions are similarly concerned in these days of 
mounting taxes and living costs and diminished savings opportunities. 

On February 24 and 25, George Roberts, for his American Bar Association 
Committee on Retirement Benefits and for his co-ordinating group of lawyers, 
doctors, dentists, farmers, accountants, engineers, authors, artists and other 
self-employed, spoke to a large audience at the meeting of the National 
Conference of Bar Presidents and reported to the House of Delegates. He 
mentioned that H.R. 4371 and 4373, the Reed and Keogh Bills are still in 
the House Ways and Means Committee which will likely call them up for 
hearing at this session only with great reluctance, because of present con- 
gressional opposition to consideration of any new tax bills. Effort in all 
quarters by individuals and organizations will continue, to obtain a hearing 
on the ground that these are not tax bills but are tax relief bills. Mr. Roberts 
emphasized that there is no conflict between such a retirement plan, which 
closely resembles permissible corporate pension plans, and social security 
participation, since corporate employees can qualify and benefit under both 
plans. His Committee disclaimed jurisdiction over all social security questions. 

Recently, a volume of correspondence has been received vigorously op- 
posing or favoring optional or mandatory inclusion of lawyers within social 
security taxes and benefits. The House of Delegates concluded to postpone 
consideration of the Lodge Bill, S. 2481, until September, in order to permit 
each of the state and local bar associations represented in the House to con- 
sult their members’ preference as to inclusion of lawyers within social se- 
curity legislation. 
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Also the House directed the Committee on Unemployment and Social Se- 
curity, of which Allen L. Oliver of Cape Girardeau, Missouri, is chairman, to 
seek postponement of hearings on S. 2481 by the Senate Finance Committee 
until after the September Annual Meeting. 

This complete contrariety of opinion evidences a definite relation to age 
groups and to low and high average income states and a frequent misunder- 
standing of social security benefits as applied to professional men. The 
American Dental Association's poll of California dentists by age groups con- 
firms this. Generally, those dentists under 45 and over 65 opposed social 
security, while those from 55 to 65 favored it. Where the average income of 
dentists in any state is lower, the opposition to social security appears to be 
less vigorous. The parallel between lawyers and dentists is not exact, if we 
consider that the lawyers’ productivity continues to a greater average age 
than dentists’. 

The House of Delegates is the most representative body of lawyers in the 
world. Its great majority comprises delegates chosen and instructed by all the 
state and large local bar associations in the nation. Their fully informed and 
debated conclusions may not please every lawyer, yet they represent the 
majority view of all American lawyers in every part of the country. Their 
final recommendation on this difficult subject will reflect a truly national point 
of view as to what is best for the profession and the public. 


Other high lights of the Mid-Year Meeting 


The House of Delegates had a busy session. It created and directed a Com- 
mittee to report by June | a definite site, financing arrangements, plans and 
drawings for an American Bar Association Headquarters structure. The House 
condemned the televising and broadcasting of legislative proceedings as de 


structive of due process. It heard the Judge Advocates General argue for sus- 
pension of the Association's opposition to “command control” of courts martial, 
as against the position of the Committee on Military Justice, but the American 
Bar Association did not recede from that opposition. The House approved the 
work of the Committee studying communist tactics, strategy and objectives 
and approved the manner in which the present Committee on Un-American 
Activities of the House of Representatives and the Subcommittee of the Senate 
Judiciary Committee on the Internal Security Act are conducting their investi- 
gations and hearings on the activities of Communists. The House again ap 
proved limited pensions for widows of federal judges. It adopted recommen- 
dations from the Commission on Organized Crime to direct the attention of 
bar associations to the urgent need for action against any lawyer who has iden- 
tified himself with organized crime or otherwise brought the law into dis- 
respect or brought disrepute upon the Bench and Bar, to direct their attention 
to transcripts of testimony relating to such individuals’ conduct and to create 
a combined committee to study the adequacy of Canons of Ethics and griev- 
ance procedures for dealing with these individuals. The House approved a 
proposed constitutional amendment limiting federal power to tax incomes as a 
means of forestalling the impending petition for a national constitutional 
convention which was regarded as hazardous and untimely. The House 
approved resolutions of the Committee on Peace and Law to amend the Con- 
stitution to make it the law of the land, paramount to any law created by any 
treaty until implemented by legislation, to withhold action on the establishment 
of an International Criminal Court, and to oppose United States’ Ratification of 
the Convention on International Transmission of News and Right of Correction, 
(the News Gathering Convention). Full report of these and other matters will 
appear appropriately in subsequent issues of the Journal. 


Edward B. Love 
Director of Activities 
Editor-in-Charge 





272 American Bar Association Journal 





id the 


rican 
enate 
ivesti- 
in ap 
nmen- 
ion of 
3 iden- 
o dis- 
ention 
create 
griev- 
ved a 
S as a 
itional 
House 
e Con- 
Yy any 
shment 
tion of 
ection, 
rs will 


rities 


NEW! 


A Compendium of 


NEW! 


BUSINESS INSURANCE AGREEMENTS 


— The Only Book of its Kind Ever Published — 
FOR LAWYERS ANP TRUST OFFICERS 


The COMPENDIUM is designed to help Lawyers and 
Trust Officers cooperate in rendering professional service of 
the highest order in drafting Business Insurance Agreements. 
Its 456 pages of illustrated material cover Key Man Insur- 
ance Resolutions @ Sole Proprietorship Agreements e Non- 
Professional Partnership Agreements @ Close Corporation 
Agreements e a wide range of Key Man Resolutions e Doz- 
ens of Complete Agreements e Hundreds of actual clauses. 
FOR THE LAWYER AND TRUST OFFICER: Hundreds 
of actual clauses in this work afford “idea stimulators” for 
the busy lawyer and trust officer. Practical hints on drafts- 
manship, tax savings suggestions are supported by statutes, 
regulations, court decisions. Illustrations and explanations 
enable you to more accurately fashion the document you 
are drafting in the light of the particular facts involved. A 
check list safeguards against omission of essential points. 
A generous bibliography offers a quick source of reference 
material on tax and legal problems. Here in one volume, 
you may assure both yourself and your client that the Busi- 
ness Insurance Agreements you draft will be both trouble 
free and legally sound. 

The procedures illustrated and outlined in the COMPEN- 
DIUM will enable you, as the attorney or trust officer, to 
incorporate into Business Insurance covenants each of these 


ORDER TODAY! Return within ten days if not entirely satisfied. 


A Compendium of BUSINESS INSURANCE AGREEMENTS: 


imperatively essential specifications: 

1—Business Insurance Agreements which are clear and un- 
derstandable; 

2—Flexibility to meet changing needs of business owners; 

3—The most accurate valuation of business interests it is 
humanly possible to make; 

4—Resolutions and agreements that are legally sound; 

5—Life insurance financing which guarantees full payment 
with dispatch; 
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Equal Protection of Religion: 


Today's Public School Problem 


by T. Raber Taylor - of the Colorado Bar (Denver) 


® Mr. Taylor strongly disapproves the recent decision of the Supreme Court of the 


the Court remove the “iron curtain’’ embodied in the “wall of separation 


United States in McCollum v. Board of Education, “divorcing religion and the public 
school’; he believes the Court is confused and misunderstands our history and that it 


espouses a strictly secular “national policy free from religion’; he advocates that 


concept 


stated by Jefferson and approved by the Court 








® In three new decisions the United 





States Supreme Court has required 





states to give “equal protection of 





the laws in the exercise of those 






freedoms of speech and religion pro- 
the First and the 
teenth Amendments”. 





tected by Four- 





Do they raise 





decision’s iron cur- 





tain divorcing religion and the pub- 
lic school? The right to express re- 
ligious thoughts in words on public 
pioperty is again on the 
United States Supreme Court docket. 
These developments occasion this 
evaluation of the importance of 
Illinois ex rel. McCollum v. Board of 
Education (the Champaign County 
school case).} 

On March 8, 1948, in answer to 
Mrs. McCollum’s, an avowed athe- 
is's, complaint, the Supreme Court 
eight to one) held that volunteer 
religious teachers could not, even 
at parents’ requests and with Board 
of Education permit, teach elective 
religion classes with equal religious 
opportunity for each child during 
regular school hours in tax-sup- 
ported public school buildings. 
Under the release-time plan each 
religious organization had an equal 
Opportunity to provide a religion 
teacher to teach on the school prop- 
erty. In the words of the Court: 







M hool 

























“This is beyond all question a uti- 
lization of a tax-established and tax- 
supported public school system to 
religious groups and spread 
their faith. And it falls squarely 
under the ban of the First Amend- 
ment (made applicable to the states 
by the Fourteenth) as we interpreted 
it in Everson v. Board of Education, 

.. There we said: ‘Neither a state 
nor the Federal Government can set 
up a church. Neither can pass laws 
which aid one religion, aid all re- 
ligions, or prefer one religion over 
another. . . . In the words of Jeffer- 
son, the clause against establishment 
of religion by law was intended to 
erect “a wall of separation between 
church and State.” ’ "2 

On January 15, 1951, without a 
mention of the McCollum case the 
Supreme Court in Niemotko v. 
Maryland? unanimously held that 
religious ministers, without the cus- 
tomary permit from the city, had a 
First and Fourteenth Amendment 
right to equal protection of the laws 
to preach religion on consécutive 
Sundays in the tax-supported recrea- 
tional park because the Elks and 
certain religious organizations and 
Sunday school picnics had been 
given permits to use the park. “The 
right to equal protection of the 


aid 













laws”, said the Court, “in the exer- 
cise of those freedoms of speech and 
religion protected by the First and 
Fourteenth Amendments, has a firm- 
er foundation than the 
personal opinions of a local govern- 
ing body.’ 

The same day the Court held 
(eight to one) that Kunz, a religious 
minister, could, without a New York 
ordinance-required permit, preach 
and use “insulting” or “fighting” 
words such as “the Pope is the Anti- 
Christ” and “the Jews are Christ 
killers” as part of his religious 
preaching on Columbus Circle—tax- 
supported public property. His First 
and Fourteenth Amendment right as 
a citizen “to speak on religious mat- 
ters’ protected him from arrest and 
fine.5 

Mr. Justice Jackson, the lone dis- 
senter in the Kunz case, asks the 
other. Justices, “Do we so quickly 
forget that one of the chief reasons 
for prohibiting use of ‘released time’ 
of school students for religious in- 
struction was that the Constitution 
will not suffer tax-supported prop- 


whims or 





1. 333 U. S. 210, 92 L. ed. 649 (1948). 

2. 333 U. S. 210 at 211, 92 L. ed 658. Emphasis 
added to dictum no state can “aid all religions’. 

3. Niemotko v. Maryland, Kelley v. Merylond, 
340 U. S. 268, 71 S. Ct. 325, 95 L. ed. Adv. Ops. 
237, 19 U. S. Law Week 4095. 

4. See dissent of Mr. Justice Frankfurter in 
West Virginia State Board of Education v. Bar- 
nette, 319 U. S. —, at 653-4, 87 L. ed. 1645, point- 
ing out that constitutional protection of religious 
freedom put on equolity all the different religious 
groups and ‘‘The prohibition inst any religi 





establishment by the covernment placed denomi- 
nations on an equal footing. . . . 

5. Kunz v. New York, 340 U. S$. 290, 71 S$. Ct. 
312, 19 U. S. Law Week 4102, 95 L. ed. Adv. Ops. 
242; Time, January 29, 1951, poge 22, col. 1, . 
“Liberty vs. License’. 


April, 1952 * Vol. 38 277 





Equal Protection of Religion 


erty to be used to propagate religion? 
Illinois ex rel. McCollum vy. Board 
of Education, 333 U. S. 203. How 
can the Court now order use of tax- 
supported property for the purpose? 
In other words, can the First Amend- 
ment today mean a city cannot stop 
what yesterday it meant no city 
could allow?’’é 

The attorneys for the State of 
Maryland and Niemotko were doubt- 
less surprised, if not with the short- 
ness of the Justices’ memories, at 
least with their not mentioning 
McCollum. The attorney for Nie- 
motko and Kelley devoted one-half 
of his joint brief—six full pages—to 
explain that the wall of separation 
of church and state contained in the 
establishment clause of the First 
Amendment does not preclude the 
use of a public park to hold religious 
assemblies by churches and sectarian 
groups." 

Maryland, in her brief, told the 
Court: “. . . the McCollum decision 
is in point and does control these 
appeals. . . . There is no possible 
differentiation between ‘utilization 
of the tax-established and tax-sup- 
ported public school system to aid 
religious groups to spread their faith’ 
and utilization of a tax-established 
and tax-supported public park sys- 
tem for such purpose; that the latter 
falls within the ban of the First 
Amendment just as much as the for- 
mer... 

In 1948, the Court’s memory was 
even shorter. In Saia v. New York, 
decided June 7, 1948, the Court held 
(five to four) that a religious minis- 
ter, without an ordinance-required 
permit, could place sound equip- 
ment atop his car to amplify lectures 
on religious subjects and give such 
lectures in a public park on desig- 
nated Sundays. Mr. Justice Jackson, 
at that time, told his associates, 
“Only a few weeks ago we held that 
the Constitution prohibits a state 
or municipality from using tax-sup- 
ported property ‘to aid religious 
groups to spread their faith.’ J/linois 
ex rel. McCollum v. Board of Edu- 
cation, 333 U. S. 203, ante, 648, 68 
S. Ct. 461. Today we say it compels 
‘them to let it be used for that pur- 
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pose. In the one case the public 
property was appropriated to school 
uses; today it is public property ap- 
propriated and equipped for recrea- 
tional purposes.’’® 

The three January 15, 1951, de- 
cisions are important because two of 
them unanimously and the other 
with only one dissent adopt Saia v. 
New York, which was in 1949 
thought to be dead.1° 

The long-term importance of the 
McCollum case and of the Niemotko 
case on the McCollum case can be 
evaluated against the backdrop of 
our American heritage reflected first 
in the Federal Bill of Rights and 
later in the Fourteenth Amendment. 
The long-term importance of the 
Niemotko case depends on whether 
the United States Supreme Court is 
going to give the right to the equal 
protection of the laws in the exer- 
cise of freedom of speech and reli- 
gion on public school property as 
well as public recreational property 
or whether the new authoritarian 
policy and unhistorical dictum of 
the McCollum decision will con- 
tinue. 

Whether Mr. Justice Black’s new 
authoritarian policy is a proper re- 
flection of American national policy 
is one question later to be discussed. 
Mr. Justice Black, however, believed 
that historical events support his 
opinion that the First Amendment 
dramatically limits state activity by 
interpolating itself into the Four- 
teenth Amendment. In application 
he finds this to mean that no state 
can pass laws which “aid all reli- 
gions”. 


Record of History Is Against 
Justice Black in McCollum Case 


This false dictum comes from the 
Everson case. An examination of 
the historical materials upon which 
Mr. Justice Black has relied has 
forced legal scholars to conclude that 
“the record of history is overwhelm- 
ingly against him”.!? The eminent 
constitutional law scholar, Edward 
S. Corwin, concedes the Court has 
the right to make history “but it has 
no right to remake it”.18 


What is the backdrop of our Amer- 


ican heritage reflected in the Federal i 


Bill of Rights and later in the Four. | 
teenth Amendment? 

The environment before 1791 in 
which the First Amendment of the 
Federal Bill or Rights was adopted 
is our starting point. The Congre- 
gational Church was the tax-sup- 
ported and, by state preference, the 
established religion in several North- 
ern colonies. The Episcopal Church 
was the established religion with sup- 
porting rates in several Southern 
colonies, including Virginia. In 
1784, the Virginia House of Dele- 
gates was considering a bill for the 
further extension of the Episcopal 
establishment. To end the establish- 
meni, Madison introduced a bill and 
wrote his famous Memorial and Re- 
monstrances. Jefferson, however, in- 
troduced a bill “for establishing re- 
ligious freedom”. This was adopted. 

In the Federal Constitutional Con- 
vention the proposal for a bill of 
rights had received scant attention. 
In the arguments on the ratification 
of the Constitution, the absence of 
a bill of rights was used vigorously 
by the opponents of the new Gov- 
ernment.'4 To avoid having the 
Federal Government establish arti- 





. 19 U. S. Law Week 4108, note 10; 340 U. S 

, 95 L. ed. Adv. Ops. 251 note 10. 

. Joint brief for appellants, pages 18-24. 

. Brief of appellee, pages 18-19. 

. 334 U. S. 558 at 569, 92 L. ed. 1574 at 1582 

10. In Kovacs v. Cooper, 336 U. S. 77 (1949) 
Mr. Justice Jackson and Mr. Justice Black agreed 
that Saia v. New York was repudiated. Mr. Justice 
Frankfurter said: ‘‘A single decision by a closely 
divided court, unsupported by the confirmation 
of time, cannot check the living process of strik- 
ing a wise balance between liberty and order as 
new cases come here for adjudication. To dispose 
of this case on the assumption that the Saia case 
334 U. S. 558, decided only the other day, was 
rightly decided, would be for me to start with an 
unreality.”" In short, three of the four dissenters 
in Kovacs v. Cooper believed that Saia v. New 
York was flatly overruled. In January, 1951, Mr. 
Justice Jackson, in his dissent in the Kunz case 
pointed out Saiac v. New York was resutrected 
from the dead. 

11. See supra, note 2. 

12. Fairman and Morrison, ‘Does the Fourteenth 
Amendment Incorporate the Bill of Rights?’ 2 
Stan. L. Rev. 5, 139 (1949); Alfred M. Mayer, ‘‘The 
Blaine Amendment and the Bill of Rights’, 64 
Harv. L. Rev. 939-945 (1951). 

13. Corwin, “‘The Supreme Court as National 
School Board", 14 Law and Cont. Prob. 3 at 20 
(Winter, 1949). 

14. Murdock v. Pennsylvania, dissent, 319 U. § 
112, 87 L. ed. 1303. Hamilton argued in Essay 
LXXXIV of The Federalist (lodge Pierson ed 
1923, pages 533-539) that o federal bill of rights 
was not needed. 
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cles of faith or a mode of worship 
and to protect against congressional 
prohibitions on the free exercise of 
religion, a First Amendment was 
demanded as one of the prices for 
ratification, The clear purpose was 
to prevent the Federal Government 
from establishing one preferred form 
of religion. The version of the First 
\mendment that passed the Senate 
on September 9, 1789, read: “Con- 
gress Shall make no law establishing 
articles of faith, or a mode of wor- 
ship, or prohibiting the free exercise 
of religion. . . .” Congregationalists 
from north Atlantic states and Epis- 
copalians from the South did not 
want the Federal Congress to pass a 
law establishing the Episcopal Arti- 
cles of Faith or the Congregational 
mode of worship. By way of com- 
promise, both opposed Congress’ es- 
tablishing any religion. All religious 
groups desired that the Federal Gov- 
ernment pass no law prohibiting the 
free exercise of religion. The House 
version, passed August 24, 1789, 
read: “Congress shall make no law 
establishing religion or prohibiting 
the free exercise thereof.” The First 
\merdment as adopted reads: “Con- 
gress shall make no law respecting 
an establishment of religion, or 
prohibiting the free exercise there- 
Of. vee 

rhe establishment of churches and 
restraints on the religious liberties 
of Baptists, Presbyterians, Quakers, 
Methodists, Roman Catholics and 
Jews was reserved for state sovereign- 
ty. After the adoption of the First 
\mendment in 1791 the Congrega- 
tional Church remained the state- 
supported and established religion 
in Vermont until 1807, in Con- 
necticut until 1818, -and in Mas- 
sachusetts until 1833.15 Protection of 
the “rights of conscience” from state 
interference, was not to be given to 
the Federal Government. A_pro- 
posed amendment to accomplish this 
purpose was defeated in the First 
Congress.* To paraphrase the Tenth 
Amendment, all powers over reli- 
gious establishments, aid to religious 
education and restraints on the 
“rights of conscience”, “not dele- 
gated to the United States by the 


Constitution, nor prohibited by it 
to the States, are reserved to the 
States respectively, or to the people”. 


Our Policy Is “Freedom of Religion”, 
Not ‘Freedom from Religion”’ 


Can there be any doubt that the 
policy of American democracy is 
freedom of religion in education, 
not education free from religion? 
Sometimes the claim is made that 
American official policy is epito- 
mized in Jefferson’s phrase, “‘a wall of 
separation between church and 
state”. Jefferson took no part in the 
drafting of the First Amendment. As 
Ambassador to France he was busy 
with other duties. In his Inaugural 
Address of 1801, Thomas Jefferson 
stated as an essential principle of our 
Government that there be insured 
“equal and exact justice to all men, 
of whatever State or persuasion, re- 
ligious or political”. In his Second 
Inaugural Address he carefully 
stated: “In matters of religion, I 
have considered that its free exer- 
cise is placed by the constitution in- 
dependent of the powers of the 
general government”)? Jefferson's 
phrase “wall of separation” was 
clipped from a personal letter of 
Jefferson written January 1, 1802, to 
the Danbury Baptist Association. 
His 1808 letter to the Reverend Dr. 
Miller gives a full statement of his 
personal interpretation of the First 
Amendment: “I consider the gov- 
ernment of the United States”, he 
said, “as interdicted by the Constitu- 
tion from’ intermeddling with reli- 
gious institutions, their doctrines, 
discipline, or exercises. This results 
not only from the provision that no 
law shall be made respecting the es- 
tablishment or free exercise of reli- 
gion, but from that also which pre- 
serves to the states the powers not 
delegated to the United States. Cer- 
tainly no power to prescribe reli- 
gious discipline has been delegated 
to the general government. It must 
then rest with the states, as far as it 
can in any human authority.”!* 
Neither of these personal letters 
contained official statements. Jeffer- 
son’s Inaugural Addresses to Con- 
gress and his visitor’s vote at the 
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T. Raber Taylor has practiced law in 
Denver, Colorado, since 1937, except for 
World War Il duty with United States 
Naval Advance Bases in the Mediterran- 


ean. A native of Colorado, he received 
his law degree from Harvard Law School. 
Until this article in the constitutional law 
field, his writing has been in the special- 
ized fields of taxation and medical-legal 
problems. 





University of Virginia epitomize his 
and America’s official policies in 
action. 


In 1824 Mr. Jefferson was one of 
the founders of the state-controlled 
University of Virginia. Mr. Madison 
was one of the visitors of the Uni- 
versity. Both were instrumental in 
the University’s adopting the fol- 
lowing regulation: “Should the re- 
ligious sects of this State, or any of 
them, according to the invitation 
held out to them, establish within, or 
adjacent to, the precincts of the Uni- 
versity, sehools for instruction in 
the religion of their sect, the students 
of the University will be free, and 
expected to attend religious worship 
at the establishment of their respec- 





15. Cobb: The Rise of Religious Liberty in Amer- 
ica, pages 513, 515, 517; 2 Cooley, Constitutional 
Limitations (8th ed.) poges 876 and 965. 

16. See Warren, “‘The New ‘Liberty’ Under the 
Fourteenth Amendment’’, 39 Horv. L. Rev. 431, 
433-35 (1926). 

17. First Inaugural, 10 Annals of Congress, col. 
765, Special Session of Senate, Wednesday, March 
4, 1801; Second Inaugural—Messoges and Popers 
of the Presidents 379 (Richardson ed. 1896). 

18. Samuel E. Forman, Life and Writings of 
Thomas Jefferson, pages 360-36). 
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tive sects, in the morning, and in 
time to meet their school in the Uni- 
versity at its stated hour.’’!® 

Congress has never erected one re- 
ligious establishment, nor has it 
erected a wall separating the Federal 
Government from co-operation with 
all religions. The Congress of the 
United States has always had a chap- 
lain for each house who daily in- 
vokes divine blessings and guidance 
for the proceedings. Every school- 
boy knows that the Armed Forces 
have had chaplains from their earli- 
est days. These chaplains, on federal 
tax-supported property, conduct 
public services in accordance with 
the rites and rituals of their respec- 
tive faiths. Equal opportunity and 
“equal protection of the laws” is 
given to servicemen of all faiths. 
Since their earliest beginnings at- 
tendance at church services on Sun- 
day has been compulsory at both the 
Military and Naval Academies. Not 
only are these schools fully sup- 
ported, they are also completely con- 
trolled by the Federal Government. 
At West Point, the Protestant serv- 
ices are held in the Cadet Chapel, 
the Catholic in the Catholic Chapel 
and the Jewish in the Old Cadet 
Chapel. These examples of congres- 
sional action and approval show that 
the Federal Government has since 
its beginning adopted the national 
policy that the First Amendment 
restraint on Congress to “make no 
law respecting an establishment of 
religion” did not mean exclusion of 
religion and permitted co-operation 
with religious groups on an equal 
basis. 

The First Amendment says noth- 
ing about state action. By its words 
it applies only to congressional ac- 
tion. 

The first ten amendments to the 
Constitution of the United States 
adopted in 1791 are popularly 
known as the Federal Bill of Rights. 
In 1833 the scope of those amend- 
ments was settled by the Supreme 
Court to restrict only the Federal 
Government. Chief Justice Marshall 
made it clear that they were not in- 
tended and could not be construed 
to apply to the state governments.?! 
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Until the adoption of the Four- 
teenth Amendment in 1868 there 
was no United States constitutional 
provision against a state prohibiting 
the free exercise of religion. 


First Amendment Held 
To Be Inapplicable to States 
In 1845, the Supreme Court was 
asked to apply the First Amendment 
constitutional phrase “the free ex- 
ercise of religion” to these facts: In 
1842, New Orleans passed an ordi. 
nance fining “.. . any priest . . .”” who 
shall officiate at any funeral rite in 
“any of the Catholic Churches. . .” 
and compelling all funeral rites to 
be held in the “obituary chapel”. 
Father Permoli arrested and 
fined. He appealed to the United 
States Supreme Court claiming that 
his performance of funeral cere- 
monies prescribed by the Roman 
Catholic religion on church property 
was protected by the Constitution 
and laws of the United States?* 
which prevent the enactment of any 
law prohibiting the free exercise of 
any religion. “The Constitution”, 
said Justice Catron for a Court 
unanimously mindful of state sover- 
eignty, “makes no provision for pro- 
tecting the citizens of the respective 
States in their religious liberties; 
this is left to the State Constitutions 
and laws; nor is there any inhibition 
imposed by the Constitution of the 
United States in this respect on the 
States.”’25 

Although no positive legal inter- 
pretation of the phrase “an estab- 
lishment of religion”, in the First 
Amendment was received from the 


was 





19. The 
morial ed. 


Writings of Thomas Jefferson (Me- 
1904) page 449. 

20. Rules of the House of Representatives (1943) 
Rule Vil, Senate Manual (1947) 6, note 2. 

21. Barron v. Mayor, etc., of Baltimore, 32 U. S. 
243, 8 L. ed. 672 (1833). 

22. “The laws of the United States’’ appealed 
to was the Congressional Act of 1787 on the 
Northwest Territory, ‘establishing os articles of 
compact between the . . . people and States 
in the said territory. . . : 

“Article Ist. No person demeaning himself in 
a peacable and orderly manner shall ever be 
molested on account of his mode of worship or 
religious sentiments in the said territory." 

This compact for religious liberty had been ex- 
tended by Congress to Louisiana by two acts: Act 
of April 7, 1798 (c. 45, §6), and by Act of March 2, 
1805 (c. 437, §1), and especially Act of February 
20, 181) (c. 298); Act of April 8, 1812 [c. 383, §1), 
to insure to the inhabitants “‘all the rights, privi- 





Supreme Court, two famous legal 
scholars had expressed the accepted 
constitutional interpretation. 
Story,?4 and later, Cooley*® were m 
accord that “an establishment of re 
ligion” meant a sect preferred by the 
state and given an advantage by law 
over other religions. Both agreed 
that the First Amendment was not 
intended to rule out all governmen- 
tal “aid to all religions”. “Probably 
at the time of the adoption of the 
Constitution and of the Amendment 
to it [the First] . . ’ said Story, 
“the general, if not the universal 
that 


receive en 


sentiment in America was, 
Christianity ought to 
couragement from the state... . : An 
attempt to level all religions, and to 
make it a matter of state policy to 
hold all in utter indifference, would 
have created universal disapproba- 
tion if not universal indignation.” 
“It was never intended by the Con 
stitution”, wrote Cooley, as late as 
1898, in Principles of Constitutional 
Law,* “that the Government should 
be proh?bited from recognizing re- 
ligion where it might be done with- 
out drawing any invidious distinc- 
tions between different religious be- 


ied 


liefs, organizations or sects.’”’27 


Church and School Are Linked 
Together in American History 
The public school, like the Amer- 
ican nation, was conceived in the 
era of the American Revolution. 
These twin conceptions quickened 
before the Civil War. Their birth 
and infancy, however, were not seen 
until after that war.?8 From Colonial 
(Continued on page 335) 


leges and advantages secured by said ordinance’ 
(Northwest). 

23. 3 How. 589 at 609, 11 L. ed. 739 at 748 
see also, Dennis v. U. S., 341 U. S. 494, 19 U.S 
Law Week, 4388, 4402—Frankfurter's note 4. See 
Footnote 58. 

24. Joseph Story, Commentaries on the Consti- 
tution, §1874 (1833). 

25. Cooley, Constitutional Limitations 469 (2d 
ed. 1871). 


26. Cooley, Principles of Constitutional Low 
224-225 (3d ed. 1898). 
27. Was it the Justices’ deliberate loss of 


memory which made all of them in McCollum 
fail to mention either Story'’s or Cooley's inter 
pretation? 

28. Cubberly, Public Education in the United 
Stotes (1934), ¢. VI; Knight, Education in the 
United States (1941), ¢. VIII; Donald G. Tewks- 
bury, The Founding of American Colleges and 
Universities before the Civil Wor, New York 
Teachers College Bureau of Publications, 193? 
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The Wall of Separation: 


The Law and the Facts 


by Conrad Henry Moehiman - Emeritus Professor of Church History at Colgate-Rochester Divinity Schoo! 


® Dr. Conrad Henry Moehiman, Emeritus Professor of Church History, Colgate- 


Rochester Divinity School, has had a distinguished career as educator and writer. He 


has written many books, his latest being The Wall of Separation Between Church and 


State (Beacon Press, Boston, 1951), a historical study of recent criticism of the religious 


clause of the First Amendment. He advocates keeping religion as such and in any 


form out of the public schools and strongly approves the recent decision of the 


Supreme Court of the United States in McCollum v. Board of Education, which in 


express words approves Jefferson's statement that there should be a ‘wall of separa- 


tion between church and state”. 





® Recent critics attempt to befog the 
issue of the state and religion by dis- 
cussing together all cases involving 
any religious activity or belief and 
implying that the church wins one 
round and the state the next in an 
unpredictable teeter-totter fashion. 

Upon analysis of the factual situa- 
ons before the Supreme Court, a 
clear pattern of majority decision 
emerges. 

No state may tax the exercise of 
any of the freedoms guaranteed by 
the First Amendment; there can be 
no prior censorship of speech; par- 
ents are free to send their children 
to the school of their choice and 
teachers are free to teach any branch 
of knowledge; no person can be com- 
pelled to submit to any ceremony 
or affirm any creed against his will; 
neither the state nor the Federal Gov- 
ernment may aid one religion or all 
religions; the First Amendment has 
erected a wall of separation between 
church and state which has been and 
shall be maintained high and im- 
pregnable. 


It is now settled that a state or 
municipality may not impose a li- 
cense tax upon the exercise of the 
freedoms guaranteed by the First 
Amendment. Murdock v. Pennsyl- 
vania, 319 U. S. 105, Jones v. Opel 
tha, 316 U. S. 584, 319 U. S. 103. 

It is equally well-settled that a 
state or municipality may not em- 
ploy a system of control over the 
use of its streets, parks and public 
places which either by custom or 
statute confers a power of prior cen- 
sorship upon the administrative offi- 
cials. Kunz v. New York, 340 U. S. 
290; Niemotko v. Maryland, 340 
U. S. 268; Saia v. New York, 334 
U. S. 558. 

Yet states and municipalities are 
free to regulate the use of streets and 
public places for sound dissemina- 
tion when there is no element of 
censorship involved in the regula- 
tion. Kovacs v. Cooper, 336 U. S. 77; 
Geuss v. Pennsylvania, (cert. den.), 
20 U. S. Law Week 3185. 

The majority opinions in the fore- 
going cases do not depend upon the 


guaranty of religious freedom set 
forth in the First Amendment, even 
though some of the dissenting and 
concurring opinions have confused 
the issues and rationes decidendi by 
assuming that religion was the crux 
of the matter. Each of these cases 
would have been correctly decided 
with the same result on a basis of 
free speech and press. All these cases 
consistently adhere to the two prin- 
ciples that (1) there can be no tax 
levied upon the exercise of the 
freedoms guaranteed by the First 
Amendment and (2) there can be 
no prior censorship of speech and 
a person is as free to talk about re- 
ligion as anything else. 

Another group of cases which has 
nothing to do with freedom of re- 
ligion or the power of the state to 
support religion are those cases deal- 
ing with the liberty of a parent to 
send his child to the school of his 
choice and the liberty to teach any 
branch of knowledge. These cases 
are Meyer v. Nebraska, 262 U. S. 390, 
and Pierce v. Society of Sisters, 268 
U.S. 510. 

In the Meyer case, supra, the Su- 
preme Court held that a state stat- 
ute prohibiting the teaching of mod- 
ern foreign languages to students 
below the eighth grade was a depri- 
vation of liberty without due process 
of law within the ban of the Four- 
teenth Amendment. In the Pierce 
case, supra, the Court held that a 
statute requiring parents to send 
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their children to particular schools, 
in this case public schools, deprived 
the parents of liberty and private 
schools of property without due pro- 
cess of law. 

The problem of the conflict be- 
tween religious scruple and the re- 
quirements of the general law has 
plagued the Western world from the 
days of the Roman Empire to our 
own day. To state the problem is 
to point up the impossibility of 
evolving any solution satisfactory to 
both contestants. 

In Hamilton v. University of Cal- 
ifornia, 293 U. S. 245, the Supreme 
Court held that a state could con- 
stitutionally require military train- 
ing of students at colleges, regardless 
of the individual student’s religious 
views on military service. Attendance 
at such colleges being a privilege, 
not a duty, the state can attach rea- 
sonable conditions thereto and a per- 
son’s freedom to worship as he 
chooses does not confer upon him 
a right to enroll at a college. 

Prince v. Massachusetts, 321 U. S. 
128, held that the religious duty to 
preach the gospel must yield to the 
police power of the state to regulate 
child labor. 

Board of Education v. Barnette, 
319 U. S. 624, raised the question 
from another standpoint. This case 
involved the power of the State of 
West Virginia to compel pupils in 
her public schools to salute the 
American flag or be penalized, along 
with their parents, for the omission. 
The Court held that the state has no 
power to compel a person to affirm 
any belief. 

Board of Education v. Barnette, 
supra, was decided in 1943. Everson 
v. Board of Education, 330 U. S. 1, 
was decided in 1947, and dealt, like 
McCollum v. Board of Education, 
333 U. S. 203, with state support of 
religious activity. It has been sug- 
gested that Chief Quick Bear v. 
Leupp, 210 U. S. 50, decided in 1907, 
foreshadowed a contrary result. Suf- 
fice it to say that the policies of 
the United States toward the Indian 
nations is beyond the scope of this 
paper. 

Everson v. Board of Education, 
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330 U. S. 1, held that reimbursement 
to parents by the state of money ex- 
pended by them for the bus trans- 
portation of their children on regu- 
lar buses, operated by the public 
transportation system, to public and 
Catholic. schools did not offend the 
Federal Constitution. This was a 
five-to-four decision, Justices Jack- 
son, Frankfurter, Rutledge and Bur- 
ton being of the opinion that such 
reimbursement constituted an estab- 
lishment of religion. 

One year later, the Supreme Court 
in McCollum v. Board of Education, 
333 U. S. 203, held that the use of 
public school buildings during reg- 
ular school hours for religious in- 
struction on a released time basis 
did constitute an_ establishment 
of religion contrary to the First 
Amendment, made applicable to the 
states by the Fourteenth Amend- 
ment. There was only one dissent. 

Mr. Justice Black wrote the ma- 
jority opinions in both the Everson 
and McCollum cases. The holding 
in the McCollum case was based 
squarely upon the definition of the 
scope of the religious clause of the 
First Amendment set forth in the 
Everson case. It is around this defi- 
nition that controversy has arisen. 
In the Everson case, Justice Black, 
speaking for a majority of the Court, 
wrote: 


The “establishment of religion” 
clause of the First Amendment means 
at least this: Neither a state nor the 
Federal Government can set up a 
church. Neither can pass laws which 
aid one religion, aid all religions, or 
prefer one religion over another. 
Neither can force nor influence a 
person to go to or to remain away 
from church against his will or force 
him to profess a belief or disbelief in 
any religion. No person can be pun- 
ished for entertaining or professing 
religious beliefs or disbeliefs, for 
church attendance or non-attendance. 
No tax in any amount, large or small, 
can be levied to support any religious 
activities or institutions, whatever 
they may be called, or whatever form 
they may adopt to teach or practice 
religion. Neither a state nor the Fed- 
eral Government can, openly or se- 
cretly, participate in the affairs of 
any religious organizations or groups 
and vice versa. In the words of Jeffer- 
son, the clause against establishment 











of religion by law was intended to 


erect “a wall of separation between | 


church and State.” Reynolds  v. 
United States, supra, at 164. [Pages 15- 
16.] 


McCollum Case Is Attacked 

as Novel and Erroneous 

Since the application ct thi; prin- 
ciple to the facts in the /fcCollum 
case, this interpretation ot the re- 
ligious clause of the First Amend- 
ment has been vigorously and si::- 
cerely attacked by persons of divers 
religious persuasions as being a nov- 
el and erroneous interpretation of 
the First Amendment. These critics 
argue that the prohibition against 
establishment of religion merely pro- 
hibits the preference of one sect over 
another and leaves the states and the 
Federal Government free to co-oper- 
ate with and presumably promote all 
religions in a nondiscriminatory 
fashion. 

It is generally recognized by both 
historians and legal scholars that 
James Madison was the principal 
author of the Bill of Rights and that 
he devoted his time and attention 
with particular care to the phrase- 
ology of the religious clause of the 
First Amendment. Some inquiry, 
therefore, into the views expressed 
by Madison throughout his public 
life is enlightening. 

At 18 years of age he chose to 
matriculate at Princeton in_pref- 
erence to William and Mary. One of 
his reasons was that the president of 
William and Mary was organizing 
a group attempting to secure an 
American episcopate. Princeton was 
opposed to the establishment idea. 
Within three years Madison was 
studying the practice of toleration 
in the Colony of Pennsylvania, 
reaching the conclusion that “. 
ecclesiastical establishments tended 
to great ignorance and corruption; 
all of which facilitates the execution 
of mischievous projects”.? 

At 25, Madison participated in 
the formulation of the Virginia Dec- 
laration of Rights with its Sixteenth 





1. Irving Brant, James Madison, Indianapolis, 
3 volumes, 1941, and Irving Brant, ‘Madison: 
On Separation of Church and State’ in William 


and Mary Quarterly, January, 1951, pages 3 ff 
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Section: “That religion, or the duty 
which we owe to our creator, and 
the manner of discharging it, can be 
treated only by reason and convic- 
tion, not by force or violence; and, 
therefore, all men are equally en- 
titled to the free exercise of reli- 
gion according to the dictates of con- 
SCIENCE «2 oe 

For Madison, philosophy demand- 
ed a free mind and politics was not 
a branch of theology.* 


In 1784 when some Protestant 
clergymen in Virginia hoped to se- 
cure state support of religion, rally- 
ing to secure the adoption of the 
Assessment Bill, Madison composed 
his Memorial and Remonstrance, 
observing that any financial support 
of religion was antithetical to free- 
dom of conscience. Over and over 
again he termed any tax support 
“an establishment of religion”, and 
considered any compulsory contri- 
bution to religion through taxes as 
a violation of the individual's reli- 
gious liberty. Financial support of 
religion was unconstitutional either 
if the basic law forbade an establish- 
ment of religion or if it guaranteed 
the rights of conscience, and he de- 
feated Patrick Henry and his coad- 
jutors advocating the assessment.‘ 

Again, in 1785, when the confed- 
eration congress committee dealing 
with the Northwest land problem 
urged that one section in each town- 
ship should be reserved for support 
of public education and another sec- 
tion for the maintenance of religion, 
Madison secured the striking out of 
the latter by the full Congress. Jf 
this is not applying the principle of 
separation of church and state before 
even the adoption of a United States 
Constitution, what is it? 


At 35 yea~s of age, Madison was 
a leader of the group in Virginia 
contending for the adoption of the 
“Virginia Bill for Establishing Re- 
ligious Freedom”, drafted largely by 
Jefferson, with its classic defense of 
freedom of conscience in Section I, 
maintaining 


that to compel a man to furnish 
contributions of money for the prop- 
agation of opinions which he dis 
believes, is 


sinful and_ tyrannical; 









that even the forcing him to support 
this or that teacher of his own reli- 
gious persuasion is depriving him of 
the comfortable liberty of giving his 
contributions to .... [and the en- 
actment in Section Il of] no man 
shall be compelled to frequent or 
support any religious worship . 
nor shall be enforced, restrained, mo- 
lested, or burthened in his body or 
goods, nor shall otherwise suffer on 
account of his religious opinions or 
belief; but that all men shall be free 
to profess, and by argument to main- 
tain their opinion in matters of reli- 
gion, and that the same shall in no 
wise diminish, enlarge or affect their 
civil capacities ... .5 


Madison Regarded Act 
as True Standard of Religious Liberty 


Since it required seven long years 
to obtain the adoption of this Bill, 
it is no wonder that Madison, late 
in life, looking back upon the strug- 
gle for religious freedom in Virginia, 
and equating this statute with the 
religious clause of the First Amend- 
ment, wrote:® 
This act is a true standard of reli- 
gious liberty: its principle the great 
barrier (the word of George Washing- 
ton) against usurpation on the rights 
of conscience. As lung as it is respected 
and no longer, these will be safe. 

Every provision for them short of this 

principle, will be found to leave crev- 

ices, at least, through which bigotry 
may introduce persecutions; a mon- 
ster, that feeding and thriving on its 

own venom, gradually swells to a 

size and strength overwhelming all 

laws divine and human. 

We find that the Constitution of 
the United States not only omitted 
all reference to the Deity, but spe- 
cifically provided: “We, the people 
of the United States . . . do ordain 
amd establish this Constitution for 
the United States of America”, and 
“This constitution, and the laws of 
the United States which shall be 
made in pursuance thereof, and all 
treaties made or which shall be made, 
under the authority of the United 
States, shall be the supreme law of 
the land, . . . no religious test shall 
ever be required as a qualification to 
any office or public trust under the 
United States” (Article VI). 

In an attempt to inject the Deity 
into the strictly secular institutions 
of the United States and provide 
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sor of Religion at Colgate-Rochester Di- 
vinity School from 1907 to 1944. A native 
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grees from the University of Michigan. 
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Divine sanction for our Government, 
certain well-meaning persons read 
the Declaration of Independence of 
1776, in pari materia with the Con- 
stitution, written in 1787, eleven 
years later. The Declaration was a 
call to arms, invoking the aid of all 
forces, human and divine, to turn 
the oppressor George III from these 
shores. The Constitution was a care- 
fully drafted instrument of govern- 
ment, superseding the Articles of 
Confederation, and was the product 
of many minds working over a pe- 
riod of many months. Of the thirty- 
nine signers of the Constitution, only 
six had signed the Declaration. The 
Constitution is not to be interpreted 
or glossed by antecedent American 
social compacts from the Mayflower 
Compact to the Articles of Confed- 
eration. The Constitution and all 
laws and treaties made pursuant 





2. C. H. Moehiman, The American Constitution 
and Religion, Berne, Indians, 1938, page 38. 

3. T. V. Smith, The Annals, May, 1951, page 207. 

4. Brant, op. cit., pages 8, 11. 

5. Moehiman, op. cit., pages 39, 40. 

6. Brant, ‘‘Madison: On Separation of Church 
and State’’ in William and Mary Quarterly, Jan- 
vary, 1951. 
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therete are “the supreme law of the 
land”, and the Constitution itself is 
the sole fountainhead of American 
government. 

In the First Congress of the 
United States, the Bill of Rights 
was debated and adopted. For lack 
of space it must be assumed that the 
hinterland of that debate is known: 
Roger Williams’ experiments with 
religious freedom in Rhode Island, 
the multiplicity of sects in the Brit- 
ish Colonies of North America, the 
rapidly disintegrating power of the 
various churches established in the 
colonies, the actual achievement of 
religious liberty in Virginia, the ex. 
periments under the Goatinental 
Congress, the adoption of the Ordi- 
nance ef 1787, the debates over the 
Constitution itself, the terrible an- 
guish over the distribution of the 
costs of the Revolutionary War, the 
anti-Catholic mood in New Enghkand 
and the furious fight against direct 
taxation. 

In this First Congress Madison 
made two proposals on the matter 
of religion; one was concerned with 
the full maintenance of equal rights 
of conscience from the national 
point of view, the other with main- 
tenance of freedom of conscience 
by the separate states. He won on 
both points in the House. 

In the Senate an attempt was 
made under the leadership of New 
England to introduce the principle 
of multiple-establishment. One of 
the primary purposes behind the 
multiple-establishment proposal was 
to. prevent Roman Catholics from ac- 
quiring complete religious liberty in 
the United States. The Joint Com- 
mittee of the Senate and the House 
compromised on the present reading 
of the religious clause of the First 
Amendment, which committed only 
the Federal Government to the prin- 
ciple of free exercise of religious 
worship, civil rights of conscience, 
no establishment of any, several o1 
all religions, no co-operation be- 
tween the national governmert and 
one or several churches, no “reli- 
gious” taxes, and no promotion o1 
sponsorship of Christianity.” 
Because the Senate rejected the 
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proposal of Madison and House of 
Representatives to apply the reli- 
gious clause to all the states, the 
Fourteenth Amendment finally be- 
came the instrument of securing 
Madison's objective:® 
The final version of the First 
Amendment was definitely a victory 
for Madison and for the more demo- 
cratic House. It incorporated a pro- 
hibition upon the broader meaning of 
“establishment” for which Madison 
had fought consistently ever since the 
time of the Virginia Declaration of 
Rights in 1776 and the Remonstrance 
of 1785. This detailed step-by-step evo- 
lution of the wording of the First 
Amendment is necessary to show that 
it was not accidentally or carelessly 
formulated. It had a definite meaning 
that not only stood firm against the 
half measures of the earlier debates in 
the House and final Senate version 
but also incorporated them into its 
broader meaning. The clause “an 
establishment of religion’ included 
all the desires to prohibit a single 
established church, but it also applied 
to plural support of many or all reli- 
gions. It not only prohibited legal 
sanction for any one or all doctrines 
or forms of worship, but also it pro- 
hibited any financial support, directly 
through tax funds or _ indirectly 
through land, for any one of many 
churches, or for religion in general. 
The religious clause of the First 
Amendment in its final form, Mad- 
ison said a little later in the same 
Congress that adopted the First 
Amendment, meant that: “General 
government was proscribed from in- 
terfering in any way in matters re- 
specting religion . . . .” And when 
the religious clause came before him 
on February 28, 1811, when he was 
President of the United States, he 
expressed the same opinion when he 
vetoed a grant of land to an indepen- 
dent local Baptist church as the be- 
ginning of a religious establishment. 
Moreover, in his Essays on Monop- 
olies, so long unknown, he cited 
land grants as tending to break 
down the strongly guarded separa- 
tion between religion and govern- 
ment: “The Constitution of the 
United States of America forbids 
anything like an establishment of 
a national religion.” Similarly, he 
regarded the payment of chaplains 
as a violation of the religious 
clause.® 


Thomas Jefferson, author of the | 
Virginia statute of religious liberty, | 
in his First Inaugural Address, § 
March 4, 1801, enumerated fifteen 
points as the essential principles of | 
our Government. In the first and 
twelfth he makes reference to reli- f 
gion: “Equal and exact justice to : 
all men, of whatever state or persua- f 
sion, religious or political”, and f 
“freedom of religion”. Even within 
the narrowest compass of a brief in- 
augural Jefferson did not assume 
that his many achievements in be- 
half of separation of church and 
state could be taken for granted. 
Everyone was familiar with the 
struggle for complete religious lib- 
erty in Virginia, and Jefferson's in- 
sight as a lad of 24 in demonstrating 
that Christianity was not a part ol 
the common law of England, and 






















“that to compel a man to furnish 
contributions or money for the prop: 
agation of opinions in which he dis- 
believes is sinful and tyrannical. . . .” 










Letter to Danbury Baptists 
Shows Jefferson's Views 





It was on January 1, 1802, that Jet- 
ferson wrote his celebrated letter to 
the Danbury Baptist Association, 
Connecticut, in which he said: 
Believing with you that religion is 
a matter which lies solely between 
man and his God; that he owes 
account to none other. for his faith or 
his worship; that the legislative pow 
ers of the government reach actions 
only, and not opinions,—I contem 
plate with sovereign reverence that 
act of the whole American people 
which declared that their legislature 
should “make no law respecting an 
establishment of religion or prohibit 
ing the free exercise thereof,” thus 
building a wall of separation between 
church and State. Adhering to this 
expression of the supreme will of the 
nation in behalf of the rights of con 
science, I shall see with sincere satis 
faction the progress of those senti 
ments which tend to restore man to 
all his natural rights, convinced he 


(Continued on page 343) 
































7. R. Freeman Butts, The American Tradition in 
Religion and Education, Boston, 1950. Brant 
James Madison, op. cit., Vol. 3, XXI, pages 
264-275. 

8. Butts, op. cit., page 90. 

9. Butts, op. cit., Brant, James Madison, op. cit 
Volume Ill, pages 272 ff.; Moehlman, Wall of 
Separation between Church and State, pages 
112 f 
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Rome's Great Lawyer: 


An Interesting Exchange of Letters 


® This exchange of letters between Ben W. Palmer, of the Minnesota Bar, and Judge 
Robert N. Wilkin of the United States District Court for the Northern District of Ohio, 
was prompted by the appearance of a new biography of Cicero which bitterly 


attacked the great Roman jurist. Mr. Palmer's query and Judge Wilkin’s reply raise 


far-reaching questions about contemporary scholarship 





» My dear Judge Wilkin: 

| wonder if you are as puzzled as | 
am by Carcopino’s Cicero: The Se- 
crets of His Correspondence just pub- 
lished by Yale University Press. 

Swinging to the opposite pendu- 
lum from Middleton through For- 
sythe he goes beyond Drumann and 
Mommsen in venomous and appar- 
ently righteous indignation to assert 
that Cicero had not a single redeem- 
ing virtue, that he was avaricious, un- 
faithful to his friends, treacherous, 
hypocritical and thoroughly dishon- 
est. Citing and quoting the letters 
“which display in all his nakedness 
Cicero, the pleader for bad causes, 
the bad husband and the selfish fa- 
ther, which have exploded his pre- 
tensions to statesmanship”, he is 
called “a politician with no convic- 
tions, no loyalty and no courage. . . . 
We find only the hateful, pitiable, 
or ludicrous caricature of a states- 
man”, ‘a man cowardly, versatile and 
venal”, Carcopino speaks of Cicero's 
“own repudiation of all moral sense” 
and says that “his muddled mind was 
prepared to justify every compro- 
mise, to tolerate every paltering with 
principle”. “When war revealed it- 
self at hand in all its terror, he 


turned his back on it with the energy 
of a fanatic and the naiveté of an 
imbecile.” 

There are many evidences of bias, 
of a presumption of guilt, of a tor- 
turing of every ambiguous word or 
phrase into an indictment of the man 
and even as to Tullia this author 
says of Cicero “he sacrificed both his 
grief and his pride to am avarice 
more potent than the two together”. 
Instead of viewing the bereaved fa- 
ther’s turning to literature and phi- 
losophy for consolation and strength 
in his grief Carcopino speaks of 
Cicero’s “morbid appetite for read- 
ing” and says he “immediately be- 
gan to use his sorrow as a subject of 
philosophical reflection.” 

There are inconsistencies. In Vol- 
ume | at page 126, this author him- 
self calls Antony ‘“‘a degenerate aris- 
tocrat, glutton, drunkard and liber- 
tine”. But in Volume 2 when he gets 
to page 295 he says that when Cicero 
referred to Antony as “that insensate 
scoundrel”, his language was “‘out- 
rageous’”’. 

When he comes to Crassipes he 
says that Cicero “never inquired into 
the qualities of head or heart which 
a father worthy of the name would 


hope to find in a future son-in-law”. 
How does Carcopino know? He ad- 
mits that we do not have all of Cic- 
ero’s letters, he knew that Crassipes 
was a wealthy patrician and as pa- 
trician must have come of an old 
family in Rome and as wealthy 
presumably well known, certainly 
known to Cicero, perhaps friend er 
at least an acquaintance. Would 
Cicero be likely to write letters of 
inquiry about this man and especial- 
ly when they both lived in Rome? 
And, anyhow, how does this man— 
how does anyene—know what in- 
quiries Cicero may have made orally 
even if they were necessary? This is 
certainly unhistorical. And then he 
goes on to blame Cicero because the 
letters do not show that he went to 
“the point of quarreling with a man 
whose good offices he valued, merely 
because the fellow had more or iess 
wrecked his daughter’s happiness”. 
What kind of a muddy phrase is 
“more or less’? I do net remember 
and have not time to look it up now, 
but Carcopino gives no proof that 
Crassipes was at fault or that he did 
“wreck his [Cicero’s] daughter’s 
happiness’—“more or less”. 

No doubt you have caught these 
and many more imperfections which 
I shall not here take the time to sug- 
gest. But what I am coming to is 
why this man should build up such 
a heavily documented and footnoted 
case against Cicero to prove his thesis 
that the letters were published for 
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and under Augustus as part of that 
man’s propaganda to discredit Cicero 
by convicting him, as he says, “out 
of his own mouth”. And then at the 
very end this author frankly states 
that of course many letters of Cicero’s 
that might have told in his favor 
were omitted and that certain pas- 
sages were deleted. It does not seem 
to occur to him that if this were 
done by the editors and compilers 
they might have altered passages in 
the letters so as to make them more 
damaging to Cicero. The net result 
seems to be that Carcopino ends up 
by cutting the ground from under 
his own feet and destroying the case 
which he built up for nearly two 
volumes with what one would sup- 
pose was sincerity even to the point 
of fanaticism. And all this by a man 
who shows much critical acumen and 
who is evidently a scholar and one 
recognized by Yale University Press. 

If you are not too busy I would 
like a few words from you. Have I 
misread this man’s work? Is it not a 
puzzle? 

Sincerely yours, 
BEN W. PALMER 


@ My dear Ben Palmer: 

Your letter of October 29 inspired 
mixed feelings of elation and de- 
jection. It is always a pleasure to 
hear from you and I was encouraged 
to know that there is one other mem- 
ber of our profession who feels as 
I do and is willing to voice his feel- 
ing; but your letter revived my de- 
spair for this eccentric generation, 
and now constrains me, because of 
my respect and affection for you, to 
do what I had determined not to do 
—i.e., to discuss the recent diatribe, 
Cicero: The Secrets of His Corre- 
spondence. 

Our generation seems determined 
to continue its negation, “debunk- 
ing”, and destruction; and I had 
decermined that it would be futile 
for me to engage in controversy with 
it. My strength would be wasted in 
debate over details. Some afflictions 
must run their courses, and the pa- 
tient is not aided, but worn out, by 
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the treatment of every pathological 
symptom. “It is not meet that every 
nice offence should bear its com- 
ment”—even if such comment would 
please the publisher. I concluded to 
avoid the whirlpool of opposition. As 
Goethe said: “The end of all opposi- 
tion is negation; and negation is 
nothing. If I call bad bad, what do I 
gain? But if I call good bad, I do a 
great deal of mischief. He who will 
work aright must never rail, must 
not trouble himself at all about what 
is ill done, but only do well himself. 
The great point is, not to pull down, 
but to build up; in this humanity 
finds pure joy.” 

But your letter deserves an answer. 
You have not “misread this man’s 
work”. I agree with all that you say. 
Every review that I have seen con- 
firms your comments. I do not how- 
ever consider it a puzzle. It is merely 
cumulative evidence of the trend of 
our times. 

It is however very clear evidence 
of the error of that trend. And it 
might well be taken advantage of to 
portray the error of that trend. And 
you are the man who could make 
that presentation. 

The book comes too late for the 
support ef the trend which it typi- 
fies. Twenty years ago it might have 
been popular with the intelligentsia; 
but the revolt which gained ascend- 
ency soon after World War I has 
now lost its attraction; the futility 
and error of its theories and aims 
have become apparent to most 
people. 

That revolt began, as you know, 
with the abandonment of the faith 
of our fathers, who gave us Western 
civilization, and the acceptance of 
the faith of the European revolu- 
tionaries who—as we now see—seek 
the destruction of Western civiliza- 
tion. The new faith recognized no 
spiritual or moral values. It begot 
nevertheless something like religious 
fervor for its economic determinism 
and its classless society. After World 
War I, the intelligentsia thought that 
to be a Marxist was a mark of dis- 
tinction. But with the turn of events 
since World War II, it becomes a 
mark of distraction. 


With the abandonment, however, 
of religious aspiration and obliga- 
tion, all moral restraint disappeared. | 







Discipline became mere inhibiton @ 





and an interference with freedom. | 
Truth, beauty, justice were no longer 
objective standards, only subjective 
ideas adjustable to each individual. 
Such decadence of standards and 
discipline soon affected all of life 
and produced music without melody 
or harmony, a cacophony of tones; 
poetry without rhyme or reason, a 
cult in unintelligibility; literature 
and art with a definite bent to the 
abnormal and psychopathic; paint- 
ing without shape or form, hardly 
more than blots and blurs; sculpture 
and architecture without balance, 
symmetry or cohesion, “functional” 
monstrosities, abnormal and out of 
plumb; * and worst of all, it produced 
politics without principles, at best 
a game of expediency; and law with- 
out precedent, reason or ideals, noth- 
ing but command backed up by 
force. 

In the thorough discussions which 
you wrote for AMERICAN Bar AssocI- 
ATION JOURNAL (1948-49) and the 
editorials supporting them, the Jour- 
NAL attempted to stimulate in our 
profession a revival of interest in the 
true standards of Anglo-American 
jurisprudence and in the faith of 
the framers of our Constitution; but 
without much success. Maybe we 
were unequal to the task—or maybe 
the practice of law has become the 
practice of a trade. 

One of the worst evils occasioned 
by the revolt was the confusion of 
thought which it deliberately cre- 
ated. Not only words and phrases, 
but processes of thinking were 
warped and distorted. Principles 
which we had been taught to accept 
as fixed and permanent, the scratch- 
lines from which thinking began 
ard measurements were made, be- 

































*See J. Donald Adams, ‘Speaking of Books’, 
New York Times Book Review, February 24, 1952; 
Van Wyck Brooks, ‘‘Faith vs. Doubt in Literature”, 
Saturday Review of Literature; Emily Genavet, 
“Art and Artists’, New York Herald Tribune, 
August 12, 1951, page 4, §4; Edith Hamilton, 
“Private Idiom'’, Vogue, September 15, 1951; 
Joseph M. Lalley, “Modern Art for No Sake”, 
Washington Post; recent report of Sculptor’s Asso- 
ciation on exhibition of modern art in the New 
York Times. 
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came perverted or obliterated. For 
instance, religious tolerance was 
translated to intolerance against re- 
ligion and freedom of religion was 
interpreted to mean freedom from 
religion. The separation of church 
and state was held to require separa- 
tion of church and school and our 
highest court sustained the conten- 
tion of an atheist that all religious 
instruction should be excluded from 
public education. Thus our country, 
now fighting to preserve Christian 
civilization, is brought to the same 
policy regarding religious education 
as that of Russia which now strives 
to destroy that civilization. And those 
whe bring this about pose as the 
great liberals of our time! 

One of the most astounding phases 
of the revolt and its distorted stand- 
ards of liberalism and realism was 
its attraction for minds generally 
thought to be bright and well edu- 
cated. Teachers and government em- 
ployees have displayed a remarkable 
affinity for its propaganda. Some 
have been tried, found guilty of 
subversive activity and dismissed; 
some have been indicted for perjury 
because of denial of participation in 
subversive activity and espionage, 
tried, found guilty and sentenced; 
and others have been charged with 
treasonable conduct, tried and con- 
victed. But these cases are only super- 
ficial symptoms of the systemic dis- 
ease that has afflicted our body 
politic. And they fail to reveal the 
great numbers of accessories to the 
crimes. 

Let us not forget that the whole 
backwash of revolt was away from 
the fundamental principles of our 
jurisprudence, our Government and 
our civilization. One of the chief 
tenets of the movement has been the 
theory and tactic of revolution. 
Noted teachers and prominent lec- 
turers, sponsored by our great found- 
ations and iriternational organiza- 
tions, who ought to have been cham- 
pions of law and order and evolution 
by peaceful means, have accepted 
revolution as a necessary means of 
advancement and have used the word 
as a synonym for progress. They said 
revolution was necessary to oppose 








tyranny; and they seem to ignore the 
fact that the leaders of the world 
revolution, the men in power in 
Russia, have become the most fiend- 
ish tyrants of all history in their ef- 
forts to suppress counterrevolution. 

Leaders of the revolt gave praise 
and support to the various “fronts”, 
“phalanges” and “agrarian move- 
ments” which opposed the estab- 
lished order of other countries; and 
men and women holding high posi- 
tions in our colleges, universities and 
world organizations were ardent sup- 
porters of, or at least apologists for, 
Russia. Is it any wonder that some 
of the young and overzealous em- 
ployees of our Government and 
schools conspired to pass military 
secrets to Russian spies? 

You know, my dear Ben, that I am 
not trying to palliate their crimes. I 
say these things to show the effect 
and extent of the revolt. If you wish 
to see at a glance how far our genera- 
tion has retrograded from the stand- 
ards, principles, hopes, faith, attach- 
ments and attitudes that were para- 
mount in our youth, take down from 
its shelf Cicero’s Tusculan Disputa- 
tions—translation of Andrew P. Pea- 
body, published by Little, Brown 
and Company, University Press, in 
1886 (the year I was born)—and read 
the notes and introduction by Pro- 
fessor Peabody, wherein he quotes 
Erasmus as follows: 


A fresh perusal of the Tusculans 
has been of vast benefit to me, not 
barely in giving freshness to my style, 
which I count as of no little service, 
but much more in helping me to 
govern and bridle my passion. How 
often, while reading, have I thought 
with indignant scorn of the fools who 
say that if you take away from Cicero 
his pompous array of words, there re- 
mains nothing remarkable! What 
proofs there are in his works that he 
possessed all that the most learned 
of the Greeks had written on right 
and happy living! What choice, what 
abundance of the soundest and the 
most holy maxims! What knowledge 
of history, earlier and more recent! 
What loftiness of thought on man’s 
true happiness! When we see Pagans 
making so good a use of a leisure so 
sad as Cicero’s, and instead of seeking 
the distraction of frivolous pleasures, 
finding consolations in the precepts 
of philosophy, how is it that we are 
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not ashamed of our vain babbling 

and our luxurious living? I know not 

what others think; but for myself I 

confess that I cannot read Cicero on 

the art of living well without be- 

lieving that there was in his soul a 

Divine inspiration, whence these 

writings came. 

And then consider the recent book 
on Cicero and his letters! 

Quantum mutatus ab illo! 

But, you may say, this does not 
answer the charges against Cicero! 
And my reply is: They do not deserve 
an answer. They have already been 
answered by better authority than 
this generation can muster. Would 
you have me review the judgment of 
Chief Justice Marshall that Aaron 
Burr was not guilty of treason be- 
cause someone reaffirms Burr’s in- 
discretions? Cicero is now entitled to 
the defense of res adjudicata. And he 
ought not again be put in jeopardy 
for human frailties which have al- 
ready been abundantly explained. 

The book should not have been 
written. The author should have 
profited by the experience of Quin- 
tilian, Petrarch and others. Tenney 
Frank says: “Petrarch, when he first 
found the letters, felt as though he 
had lost a hero. After mature reflec- 
tion, however, he apologized for his 
hasty conclusion.” Tenney Frank 
also explains—in his ““Master Mind” 
lecture of the British Academy—the 
causes for the adverse judgments re- 
garding Cicero by Drumann, Momm- 
sen and others. And such explanation 
applies to Cicero’s detractors of today 
who lack understanding of the bal- 
ance of Cicero’s republican mstitu- 
tions and who incline to the absolu- 
tism of the revolutionaries and their 
“cold war’, which Cicere charac- 
terized in his day as not bellum but 
tumultum. 

The book ought not to have been 
published. Its purpose and effect are 


‘to discredit Cicero. But Cicero ought 


to be praised and emulated. His 
example and teaching are just what 
this generation needs. There is a 
remarkable parallel in the condition 
of the Roman Republic of his day 
and the American Republic of our 
day. The Roman Republic might 
have been saved if it had accepted 
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Cicero's counsel. And our republic, 
which was founded on Ciceronian 
principles (see Adams: Preface to 
Government), if it is to survive the 
present crisis, must incline favorably 
and adhere tenaciously to the first 
and foremost champion of those 
principles. (See Sabin and Smith: 
Cicero, on the Commonwealth) . 
Cicero was a champion not only 
of a balance of government, as rep- 
resented by constitutional and rep- 
resentative principles, but also of a 


| believe that life signifies the as 
cension of man. Equality is not iden 
tity. Life is not the exaltation of the 
individual against Man. [ shall fight 
against all those who seek to subject 
the life of Man either to an individ- 
ual or to the life of individuals. 


And E. M. Forster has said: 


I believe in an aristocracy of the 
sensitive, the considerate and the 
plucky. Its members are to be found 
in all nations and classes, and all 
through the ages, and there is a se 
cret understanding between them 
when they meet. They represent the 





theories of a_ balanced 
government were the result of a 
balanced philosophy of life. He was 
an eclectic in philosophy. His study 
of the masters who preceded him led 
him to an acceptance of the philos 
ophers’ golden mean. He accepted 
man’s nature as reasonable and 
moral and this led naturally to that 
balance of decorum which is found 
in the Roman humanities (human 
itas). 


Cicero's 


Cicero’s worth and place in history 



















balance of the principal elements of true human tradition, the one perma- re now established. His life and his by | 
society. This generation needs to be nent victory of our queer race over letters have been so _ thoroughly 
brought back to that balance. It has —<tueltty and chaos. studied and criticized and so many 
gone too far in a tangential demo- Cicero was the first and foremost great scholars and statesmen have 
cratic movement—an effort to create expositor of the true balance of accepted and extolled him and his 
a classless society by reducing all to nature’s social elements and the work that there is no occasion for ® Th 
the lowest level. It has already weak- assignment to each of the functions further discussion unless there should Pro 
ened the balance of our Governmeit which it is best qualified by nature be discovered some important in- effec 
and is now tending rapidly to that to perform. His own experience had formation heretofore unavailable. to th 
disintegration of established order taught him the needs of efficient His theories are so much a part of by tt 
which has always followed too great government and had shown him the the warp and woof of our political 
indulgence of the popular element. horror of both dictatorship and un- and social fabric that they cannot be 
These trends justify the fears which restrained democracy. From that ex- discredited without weakening the *T 
the founding fathers expressed re- perience and his profound learning whole structure of our life. The over- in A 
garding the “popular vortex”. The he distilled the principles upon all accomplishments of truly great Case 
pandering practices of politicians which the American Republic was _ lives tend in time to submerge all ferer 
lead to fear of the people and abject built. Our paramount need today interest in personal details; and Cic- tem 
deference for the demos. is proper respect for those principles. ero has now reached that place in and 
By imposing on the people re- No doubt many intelligent and __ history. cone 
sponsibilities which they are unable honest citizens were prompted to Rome’s great contribution to civil dura 
to discharge, discipline is relaxed and support the revolt of our time by ization was the Law. And Cicero was Chis 
efficiency of government is destroyed. their resentment of the imperialism Rome’s great lawyer. His definition the 1 
There is a prevalent tendency to and exploitation of nationalism, in- of true law is one of the very finest by a 
think that a majority vote can deter- dustrialism and capitalism. Cicero expressions of all political literature five | 
mine every issue. The people are led also opposed such abuses. He be- If it were accepted and put into Chie 
into the same error as that of kings lieved, however, that they could be practice by the political leaders of on D 
and parliaments. They assume abso- corrected by orderly processes of all nations today, the world would rt 
lute sovereignty which is arbitrary, law, by evolution instead of revolu- move into an era of peace and tion 
instead of lawful, government. The tion. Our people need to be informed plenty and progress. Cicero’s con signe 
tyranny of the mob is the worst form that it is not necessary to destroy the tribution to law and literature and pedit 
of tyranny. It is so terrible that it foundations of the Capitol in order life has been acclaimed by the great- of th 
can not long be endured. It is to repair a few windows or remove a_ est minds of so many generations, a bre 
promptly succeeded by dictatorship. few partitions. Our balanced struc- that any consideration of his foibles throt 
This tendency to play down and to ture has brought human life to a and frailties by this generation is decis 
reduce all to the same level has gone higher level than any heretofore unnecessary and unseemly. for t 
so far that we now hear sensitive known and we would be foolish to With best wishes, for ¢ 
minds cry out against it. Antoine de abandon it before we have been Cordially yours, proce 
Saint-Exupéry said: shown something better. Rosert N. WILKIN these 
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The Judicial Conference Report on the "Big Case’: 


Procedural Problems of Protracted Litigation 


by Breck P. McAllister - of the New York Bar (New York City) 


® This is a summary of the Report of the Judicial Conference of the United States on 


Procedure in Anti-Trust and Other Protracted Cases’, a study of methods of securing 


effective and expeditious handling of the “big cases’ which are a serious threat 


to the administration of justice and a headache for counsel and court who are forced 


by the very magnitude of the litigation to make a career of its trial. 





*® The Report entitled “Procedure 
in Anti-Trust and Other Protracted 
Cases” adopted by the Judicial Con 
ference of the United States on Sep- 
tember 26, 1951, is an authoritative 
and indispensable document for all 
concerned with the baffling proce- 
dural problems in these “Big Cases”. 
Chis Judicial Conference report is 
the result of almost two years’ work 
by a committee of five circuit and 
five district judges appointed by the 
Chief Justice of the United States 
on December 17, 1949.1 

The Report consists of a compila 
tion of suggested 
signed to secure “the effective, ex- 
peditious and economic” disposition 
of these cases. The suggestions cover 
a broad range that takes the Big Case 
through pretrial, trial, findings and 
decision. Many of the suggestions are 


procedures de- 


for the trial judge while ethers are 
for counsel. All recognize that the 
procedure and administration of 
these Big Cases is sui generis. No 
one pattern will fit all. They cannot 
be pressed into a mold and no at- 
tempt to do this is made. This re- 
port recommends no legislation. It 
recommends no new rules. It is “an 
authoritative statement of the im- 
portance of the problem in the ad- 


ministration of justice and a descrip- 
tion of remedial methods and meas- 
ures thought by experienced judges 
to be effective” (page 5). 

One important principle stressed 
throughout the Report is that be- 
fore any measure to minimize vol 
ume, expense and delay will be effec 
tive, there must be a “firm attitude” 
(page 7) on the part of the trial 
judge. This requirement was de- 
scribed more vividly by Judge Pretty- 
man on another occasion when he 
spoke of the need for “iron-hearted 
judges” in these cases.? That indeed 
they must be. This is brought out 
in the suggestions that “every trial 
judge who approaches one of these 
trials should realize that he must 
formulate and apply a plan for the 
particular case and its peculiarities” 
(pages 5-6); that he must insure that 
the case is thoroughly prepared for 
trial (page 6); and that he should 
exercise “rigid control from the time 
the complaint is filed” (page 7). The 
judge in these cases, it is made plain, 
is there “to administer justice with 
all the administer implies. 
That function is not adequately ex- 
ercised by sitting on a bench and 
watching justice float by.” 

The trial judge is required to be 


word 


an active participant in the steps 
taken at every stage. He will fail 
despite every effort unless not only 
counsel on opposite sides but also 
counsel for different parties on the 
same side understand the problems, 
are constructive in the proposal of 
solutions and diligent in carrying 
out the program finally adopted. 
The administration of one of these 
cases by court and counsel is diffi- 
cult enough without its being car- 
ried on in an atmosphere of con- 
stant and needless controversy. This 
is no more than a realization that 
the less the “iron-hearted judges” 
are called upon to display that qual- 
ity in the resolution of administra- 
tive disputes, the better able they 
will be to deal with the disputes that 
count for far more. 

This Report is an important and 
helpful beginning. It is a recognition 
that procedural matters are not to 
be dealt with only in legislation and 


1. Circuit Judge E. Barrett Prettyman was named 
as Chairman. The other four Circuit Judges were 
Kimbrough Stone (retired), Calvert Magruder, Avu- 
gustus N. Hand and Walter C. Lindley; the five 
district judges were W. Calvin Chestnut, Frank 
L. Kloeb, Paul C. Leahy, Simon H. Rifkind (replaced 
by Vincent L. Leibell upon Judge Rifkind’s retire 
ment from the Bench) and Leon R. Yankwich. 

Copies of the Report are available in printed 
form upon application to the Administrative Office 
of the United States Courts, Supreme Court Build- 
ing, Washington 13, D.C. Page references in this 
article are to pages of the printed Report. 

2. Prettyman, ‘Six Suggestions for Improve 
ment’’ in C.C.H. 1951 Antitrust Symposium, New 
York State Bar Assn., 34, 35 

3. Report, Massachusetts Chamber of Commerce 
Committee as quoted in ‘Success of Pre-Trial 
Hearings Demonstrated’, 21 J. Am. Jud. Soc. 160, 
163 (1938) 
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rules. It reaches into a new area. It 
puts before court and counsel a com- 
pendium of suggestions from which 
choice, and adaptation to the needs 
of a particular case, may be made. 


Particularization of the Issues 

Ils Aided by Pretrial 

The first of the principal factors 
causing unnecessary delay, volume 
and expense in these cases is said to 
be the vagueness of the issues. It is 
recognized that modern pleading 
will not accomplish the required par- 
ticularization, nor will a motion 
under Rule 12(e) to make the com- 
plaint more definite. It is undeni- 
able that “reduction of the general- 
ity of the complaint to specific dis- 
puted propositions must be made in 
the interest of efficient conduct of 
the trial and of proper disposition 
of the case” (page 8). 

To accomplish this, it is sug- 
gested that “particularization must 
be achieved by informal conferences 
between judge and counsel well in 
advance of a possible trial date” 
(page 10). It is also suggested that 
these conferences should commence 
when the basic pleadings are in, and 
that the issues indicated or known 
at that time should be framed and 
stated (page 11) even though com- 
pletion of this important task must 
await later conferences. 

Much will depend upon the de- 
gree of particularization required. 
The Report speaks of “specific dis- 
puted propositions” (page 8), of 
“specification of the issues which are 
in actual dispute” (page 9), of “un- 
derstandable and triable statement” 
(page 10), of issues stated “simply 
and succinctly” (page 10). No rule 
of thumb can be stated, as this is 
an area of discretion and judgment. 

Ordinarily the need of the court 
to know what the issues are may not 
require the same degree of particu- 
larization that the defendants might 
need to permit preparation of their 
defense. But both needs should be 
recognized at this stage and in this 
process. The best illustration is the 
case against A & P, with its thou- 
sands of suppliers. Until particulars 
were furnished that listed by name 
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the suppliers whom it was charged 
were coerced by A & P, the defense 
was blocked and could make no ef- 
fective preparation to meet this 
charge.* This often is true in these 
cases. The Report points out that 
“the more specific the issue for trial, 
the less complicated and time-con- 
suming the trial can be and the 
more accurate the results” (page 8). 
To this must be added the impera- 
tive need of the defense to know, at 
the earliest opportunity, what specif- 
ic charges must be met; as, until 
the particulars are known, it is im- 
possible to make any useful and ef- 
fective preparation for defense. 

A recent and outstanding example 
is the position of the defendants and 
of the court in the Investment Bank- 
ers case. After over three years of 
enormously expensive pretrial pro- 
ceedings of every sort, Judge Medina 
stated that:5 

. it was evident to me, as I ap- 

proached the opening of the trial that 
. . » I was wholly without a sufficient 
understanding of the issues and the 
law applicable thereto, to be qualified 
to take the further steps necessary for 
the conduct of an orderly trial and 
the building up of a record of man- 
ageable proportions. 

It should be an essential objective 
of judicial procedure to make sure 
that the waste of money and energy 
accompanying a major trial that 
proceeds without fixed bounds for 
over three years should not happen 
again. The attainment of this objec- 
tive is of primary importance. 

The Report suggests that the task 
of particularizing the issues must 
be worked out at informal confer- 
ences between court and counsel. It 
recognizes, too, that these confer- 


ences may well flounder in the re- 
luctance of counsel to make commit- 
ments. The burden is necessarily 
upon the plaintiff to come forward 
and take a position. It is at this 
point that the iron-hearted qualities 
of the judge will meet their greatest 
test. Weakness here will infect the 
case to the day of decision—even ap- 
pellate decision. Strength will give 
direction and purpose that will en- 
dure to the end. 

This task is more likely to be ac- 


complished if the pretrial conference 


starts with some basic statement of 
particulars submitted by the plain- 
tiff. As a very minimum there should 
be a memorandum prepared at the 
direction of the court and submitted 
in advance.* More precise and more 
likely to produce a useful blueprint 
of issues would be the plaintiff's 
answers to interrogatories propound- 
ed by the defendants, going directly 
to the charges of the complaint and 
so drawn as to require a particular- 
ization of the issues.” If it appears at 
the pretrial conference that the 
sworn answers state the issues to be 
tried with sufficient particularity to 
satisfy the trial court, they may be 
frozen as the issues to be tried in 
a pretrial order under Rule 16. If 
the sworn answers do not accomplish 
this purpose or if the plaintiff is 
not as yet prepared to answer, those 
points can be threshed out at the pre- 
trial conferences. There is at least 
a starting place, a focal point to give 
direction to the pretrial conferences. 

There can be no doubt of the 
power of a trial court to combine 
its powers under Rules 33 and lé. 
Interrogatories under Rule 33 would 





4. This occurred in the criminal proceedings 
against A & P in the District Court of the United 
States for the Eastern District of Illinois. See 
Transcript of Record, pages 20-23, 189-192, 413-14, 
United States v. New York Great Atlantic & Pacific 
Tea Co., 173 F. (2d) 79 (7th C. A., 1949). 

Another example is found in United States v. 
Henry S$. Morgan, Civil Dkt. No. 43-757, $.D. 
N.Y., filed October 30, 1947, in which the charges 
related to conduct in the marketing of securities 
during a period of more than thirty years and, 
therefore, necessarily might have covered thov- 
sands of issues. 

5. Pretrial Order No. 3 and Memorandum of 
Judge Medina, dated April 9, 1951, page 27, 
United States v. Henry S$. Morgan, Civil Dkt. No. 
43-757, $.D, N.Y., filed October 30, 1947. 

6. This procedure is followed in the Southern 
District of New York in connection with the new 


mandatory pretrial conference procedure which 
became effective July 1, 1951, for all civil cases. 
See U. S$. District Court, $.D. N.Y., Amended 
Calendar Rules, Nos. 14-18; and Statement on 
Pretrial Procedure by Judge Leibell, July 25, 
1951. 

7. See McAllister, ‘Stating the Issues’, in 
C.C.H. 1951 Antitrust Symposium, New York State 
Bar Assn., 13. Interrogatories were used by the 
defendants for this purpose in bofh United Stotes 
v. United Shoe Machinery Corporation, Civil Dkt. 
No. 7198, D. Mass., filed December 15, 1947, and 
United States v. Henry S$. Morgan, Civil Dkt. No. 
43-757, $.D. N.Y., filed October 30, 1947. The 
use of interrogatories for this purpose in these 
cases is described and discussed in McAllister, 
“The Big Case: Procedural Problems in Anti- 
trust Litigation’’, 64 Harv. L. Rev. 27, at 40-4) 
47-48 (1950). 
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be cast in a new rote. They would 
not be used merely to discover evi- 
dence, but to discover issues. They 
would be used to compel the plain- 
tiff to formulate a working blueprint 
of specific and triable issues. The 
blueprint will not emerge quickly 
in these cases. It may have to be 
prepared bit by bit but as this is 
done and as all objections are met 
and overcome at each step, that 
much may be frozen for the duration 
of the trial by a pretrial order under 
Rule 16. In this way the sworn 
answers are given standing as com- 
mitments such as those made in 
pleadings. 

lhe insistent word of this Judicial 
Conference Report is that this blue- 
print must be formulated at infor- 
mal conferences and that it must be 
finished well in advance of a possi- 
ble trial date. Interrogatories in 
their new role may be used in aid of 
these conferences. They may prove 
to be a useful device to start the 
process, give it direction and keep it 
within bounds. Against the back- 
ground of questions and of answers 
under oath obtained by interroga- 
tories, the pretrial conferences that 
follow will be more pointed, more 
useful and more likely to produce 
the necessary working blueprint that 
will eventually be written into an 
order under Rule 16. 


Discovery To Be Used 
After Issues Have Been Particularized 


Use of the deposition and discovery 
provisions of Rules 26 through 37 


of the Rules of Civil Procedure 
can be a most effective aid in secur- 
ing a particularization of the issues. 
These rules are designed to permit 
the widest range of inquiry and in- 
vestigation prior to trial. In the Big 
Case a free-for-all of use may amount 
to abuse. The range of inquiry is 
without effective bounds because the 
case at the outset, at least, is without 
effective bounds. The mass of mate- 
tial is not subject to effective limita- 
tion. Expense becomes enormous. 
And what is most important of all, 
the judicial procedure for the han- 
dling of these cases has missed the 
mark, 


The Report suggests a sound and 
workable solution to this very diffi- 
cult problem. In these cases, discov- 
ery no longer is to be a free-for-all. 
“Interparty discovery proceedings, 
under the Rules of Procedure,” the 
Report states, “not arranged for in 
the judge’s pre-trial program, are 
not helpful in the elimination of un- 
necessary delay, expense, or volume 
of record” (page 38). The issues are 
to be particularized “before discovery 
processes are begun” and the issues 
stated “should serve as the basis for 
the bounds of permissible discovery” 
(page 11). It is not suggested that 
discovery should be strictly limited 
to the issues as particularized but, 
rather, that these issues should serve 
as “the basis” for fixing the bounds of 
discovery. The vital importance of 
particularizing the issues is again 
emphasized. 

The Judicial Conference Report 
puts discovery in a new position in 
the Big Case. It may no longer be 
used for fishing expeditions. The 
rules, it is said, “were not intended 
to make the courts an investigatory 
adjunct to the Department of Jus- 
tice” (page 9). There first must be 
charges “of such specificity as to 
permit understandable and triable 
Statement” (page 10). Any lack of 
particularization must first be “fully 
remedied” before the discovery proc- 
esses may be employed; and then 
“those processes must necessarily be 
held to the scope of the judge’s pro- 
gram for the case” (page 10). 

Discovery, then, will proceed ac- 
cording to the judge’s plan. The 
range of inquiry will have as its 
basis the bounds of such issues as 
have been particularized. The mass 
of material will be held to those 
bounds. Expense will be held in 
check. Control will be exercised. 
The processes of discovery will be 
used only if the trial judge is first 
convinced that they will serve a use- 
ful and proper purpose in the enter- 
prise. 

Usual Case in Report 
Is Largely Documentary 


The usual case with which this 
Report is concerned is in large part, 


The “Big Case” 


Breck P. McAllister practices in New 
York City. He is former Special Assistant 
to the Attorney General in the Antitrust 
Division of the Department of Justice and 
has been a professor of law at the Uni- 
versities of Washington, North Carolina, 
California and at Yale. He is the author 
of various articles on antitrust matters. 





and often wholly, a documentary 
case. The Report has a great deal to 
say about the handling of documents 
both at pretrial and at trial. The 
outstanding suggestions made are 
as follows: 

1. That all proposed exhibits be 
authenticated and marked for identi- 
fication by stipulation in advance of 
trial (pages 13-14). It is not sug- 
gested in the Report that the pro- 
cedure under Rule 36 for securing 
admission of the genuineness of doc- 
uments be used. In fact, where masses 
of documents arr involved the proce- 
dure under Rule 36 is cumbersome 
and expensive in its requirement 
that copies of the documents be 
served with the request. Also, it 
only works one way in that the ad- 
mission made is binding only on 
the party making it unless cross-de- 
mands, again with copies of the doc- 
uments, are served. It is hard to 
improve upon the old-fashioned 
stipulation, though it may often be 
that the pretrial order should set 
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up some administrative steps to fa- 
cilitate whatever procedure may be 
worked out. 

It should never be overlooked 
that, where thousands of documents 
are involved, the administrative pro- 
cedural steps as between opposing 
parties or within a group of parties 
on the same side are expensive, time- 
consuming and distracting no matte! 
what procedure is followed. It is, 
therefore, important at all times 
that the procedure should not be 
used idly.’ One of the most baffling 
problems for the future in these 
cases is the development of means to 
insure that these administrative pro- 
cedures will be invoked only as to 
documents that are in fact to be 
offered in evidence. This is 
touched on in the Report. 

2. That all proposed exhibits be 
submitted to opposing counsel prior 
to presentation at the trial (page 
23). The suggestion is that this 
should be done “in. time to permit 
adequate examination”. That may be 
months ahead of trial because ex- 
amination must mean examination 


not 


in ample time to permit the prepara- 
tion of defense. In these cases that 
takes time, and if the stated pretrial 
objective of the Report is to be at- 
tained that “each party is as well 
informed as circumstances permit 
concerning what his adversary will 
proffer” (page 19),® then the sooner 
the exchange of exhibits may be ar- 
ranged the better for all concerned.'° 

8. That exhibits be grouped by 
the proponent according to the is- 
sues to which they pertain and, as 
a corollary, that “unassorted, unex- 
purgated, or unidentified” docu- 
mentary material should not be re- 
received in evidence (pages 23-24). 
This suggestion reflects judicial re- 
volt against the practice here con- 
demned. It is also judicial condem- 
nation of unprepared and incom- 
petent counsel of prepared 
counsel whose tactic is to overwhelm 
the trier of the facts. The construc- 
tive suggestion that exhibits be 
grouped according to the issues to 
which they pertain emphasizes, again, 
the importance of the particulariza- 
tion of the issues. 


and 
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4. That the proponent at the trial 
of quantities of documents assume 
the burden of an affirmative show- 
ing, as the documents are offered in 
+. .dence and as a part of the offer, 
that they are competent, relevant 
and material. This is recognized as 
a reversal of traditional procedure in 
the offer of documents. It places 
upon the proponent of documents 
the burden of protecting the court 
against unnecessary material. It is 
pointed out that it is not efficient to 
receive in evidence exhibits subject 
to a later showing of relevancy and 
materiality. It is proposed that here 
also the preferable procedure is the 
reverse, Let the offered exhibits be 
identified but let receipt in evidence 
wait upon the establishment of theit 
admissibility. 

5. That the rule of materiality 
be applied more strictly to exclude 
evidence not actually necessary to a 
decision of the issues.'! The Report 
states flatly that “that which is un- 
necessary should be strictly excluded 
from the record” (page 25). Here is 
a plainly stated effort to reverse the 
trend in so many trial 
courts to receive anything that may 
be offered “for whatever it may be 
worth”. In the Big Case nothing is 
until its worth first 


apparen t 


to be received 
has been shown to the satisfaction of 
the trial judge. 

These five suggestions are efforts 
to deal with the massive bulk of 
these cases: to avoid the use of court- 
room time to do things that should 
be done of court, lay 
all the documentary the 
table before trial, to order the pres- 
of documents and, above 


outside to 


cards on 


entation 


8. In United States v. Henry S. Morgan, Civil 
No. 43-757, $.D. N.Y., filed October 30, 1947 
some 10,640 documents were processed and printed 
under special procedures set up in that case, yet 
orly 4,000 of these were eventually listed by the 
Government as documents that it intended to offer 
in support of its affirmative cose. The eventual! 
number that will find their way in evidence moy 
be substantially less than the 4,000 figure 

9. See also the statement on page 13 of the 
Report that "’. . . the parties to these cases should 
be required to exchange prior to trial copies of 
proposed exhibits. The advantages of such ex- 
change in preventing delay and volume of record 
in the trial are obvious. Before such a case is 
called for trial each side should be advised fully 
as to the material which his opponent proposes 
to offer." 

10. See Pretrial Order 
1948, in United States v 


No. 1, September 23 
Imperial Chemical In- 





all else, to hold the mass to a mini- 
mum of what is necessary to decision 

A highly significant suggestion in 
the Report is that in antitrust cases 
in which the Government and plain- 
tiffs in treble damage actions attempt 
rake over the past for 
“twenty, thirty, and even fifty years” 
(page 20), the trial judge is fully 
justified in putting some limit on 


to dead 


proof. No limit is proposed on proof 
of formation of an alleged conspir- 
acy. “. . . formation may be proved 
when it 
curred”. But a limit is proposed on 


no matter may have oc- 
proof of “overt acts or courses of 
action alleged to have been pursu- 
ant to the alleged conspiracy” (page 
21). If these occurred at “a remote 
period of time’ they may be “‘irrel- 
evant to any present remedial or 
punitive action” and a trial judge 
is therefore fully justified in limit- 
ing such proof “to a period of time 
reasonably relevant to present possi 
bilities of effective judgment” (page 
21). 

This suggestion probably will en 
counter strenuous opposition from 
plaintiffs because it runs directly 
counter to the trial tactics developed 
and used in recent years. These tac 
tics were stated, so far as the Govern 
ment is concerned, when it was said 
that these cases “ . . . are necessarily 


complex because monopolies 


and conspiratorial plans . . . are not 
effectuated in a day. The average 
monopolistic plan gradually 


evolves and becomes apparent from 


a course of conduct. . . . This gen- 
erally involves the tracing of the 
conduct of the actors in the scheme 


(Continued on page 348 


dustries, Ltd., Civil Dkt. No. 24-13, $.D. N.Y., filed 
Jan. 6, 1944, for provisions governing the exchange 
of exhibits in advance of trial. The efficient 
procedure used in this case is described in 
McAllister, ‘The Big Case: Procedural Problems in 
Antitrust Litigation,’ 64 Horv Ll. Rev. 27, at 
35-39 (1950) 

11. Note the statement of Judge Wyzanski in 
United States v. United Shoe Machinery Corpora 
tion, Civil Dkt. No. 7198, D. Mass., filed Dec. 15 
1947, after reading excerpts from 3500 govern 
ment exhibits printed in 17 volumes of the gov 
ernment's trial brief when he said that he was 
convinced that a substantial percentage were 
unnecessary and are cumulative’’. Hearing, June 
12, 1950, Sten. Rec. pages 2201-02. Some evidence 
may be unnecessary because it is cumulative but 
unnecessary evidence may include far more than 
that which is merely cumulative. The two grounds 
for exclusion are not the same 
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Their Use and Some Abuses 


by Robert B. Tunstall - of the Virginia Bar (Norfolk) 


® The lament of the Preacher as to 
making many books finds a comstant 
and sympathetic echo on the part of 
the modern practitioner, who would 


' also, when confronted with an un- 


duly extended judicial opinion, agree 
that much study is a weariness of the 
flesh. On such occasions he is apt to 
recall, with a repining sense of envy, 
opinions of an earlier day when 
there was lacking the temptation to 
prolixity and repetition afforded by 
stenographers, typewriters, carbon 
copies and multigraphs, and a crisp 
statement of fact, reason and law 


| sped the student on his way. 


But these brief comments disclaim 
any attempt to attack the large and 
debatable subject of the form and 
length of judicial opinions in gen- 
eral. Instead, paraphrasing for pres- 
ent purposes a striking phrase of 
Justice Holmes,! they are confined 
to a molecular rather than molar 
approach and essay the humbler task 
of pointing out one respect in which 
many judicial opinions might be 
shortened, to the relief alike of par- 
ticipating counsel, courts of first in- 
stance, and professional posterity. 
And while they may have a wider 
application, they deal for present 


| purposes only with opinions of the 

, federal district courts, as influenced 

Bby Rule 52 of the Rules of Civil 
| Procedure. 


That Rule, as first adopted, pro- 
vided that in nonjury cases “the 


court shall find the facts specially 
and state separately its conclusions 
of law thereon and direct the entry 
of the appropriate judgment”. Fol- 
lowing intimations by the Supreme 
Court and other tribunals that, at 
least in some cases, this requirement 
might not be satisfied by a discus- 
sion of facts and reasons in an opin- 
ion’, a dispensation was granted in 
1946 by an amendment providing 
that “if an opinion or memorandum 
of decision is filed, it will be suffi- 
cient if the findings of fact and con- 
clusions of therein”. 
There is little uniformity as to the 


law appear 
extent to which this escape clause 
has been availed of by district 
judges, but it can be said with some 
confidence that, when utilized, the 
literary quality and consequent 
readability of the opinion are apt 
to be greatly enhanced. Especially 
in an opinion involving several 
questions, when the conclusions on 
each point can be made to tread on 
the heels of the pertinent facts, the 
onward sweep of reason gains a con- 
tinuity that is lacking when the dis- 
jecta membra of fact, reason and law 
are herded into compartments prim- 
ly labeled “Findings of Fact”, “Dis- 
cussion”, and “Conclusions of Law” 
—a regimentation mournfully rem- 
iniscent of the heavy-handed style 
of the lawyer’s brief. One cannot 
readily imagine the opinions of a 
Marshall, a Holmes or a Brandeis 


-np' | Findings of Fact and Conclusions of Law: 


being standardized into such a pat- 
tern. 

Our concern here, however, is 
with opinions whose authors feel 
themselves constrained to a more 
literal compliance with their con- 
ception of the terms of the Rule as 
originally prescribed, and thus find 
it necessary to find the facts “spec- 
ially” and to state “separately” the 
conclusions of law thereon. How far 
does this obligation extend? 

The purposes of Rule 52, as 
stated in the committee note of 
1946, are to aid the trial court in 
the process of adjudication, to show 
what has been adjudicted for the 
proper application of the doctrines 
of res judicata and estoppel by judg- 
ment, and to aid the appellate court 
on review’. And in describing the 
findings to be made, the same com- 
mittee note says that “the judge 
need only make brief, definite, per- 
tinent findings upon the contested 
matters; there is no necessity for 
over-elaboration of detail or partic- 
ularization of facts”. 

The sentence just quoted can be 
read in two ways. It could mean 
either that findings are required 
only as to “contested matters”, or else 





1. Southern Pacific Co. v. Jensen, 244 U. S$. 205, 
221. 

2. Interstate Circuit, Inc. v. U. S., 304 U. $. 55 
(1938), decided under the analegous Equity Rule 
70'/. The authorities under the original rule were 
divided; Advisory Committee Report, 5 F.R.D. 471. 

3. 5F.R.D. 47 
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that, when made upon contested 
matters, they need only be brief, 
definite avd pertinent. The former 
interpretation is tempting, and aided 
by the connotation of “findings”, 
which at least suggests a decision 
between conflicting statements or 
views. But this interpreiation can- 
not stand, either in the light of the 
declared purposes of the rule as 
stated above or under the explicit 
language of the original committee 
note of 1937, declaring that the Rule 
“is applicable to all classes of find- 
ings in cases tried without a jury 
whether the finding is of a fact 
concerning which there was conflict 
of testimony, or of a fact deduced or 
inferred from uncontradicted testi- 
mony”. 


But granted that the findings to 
be made are not limited to contested 
matters, the rule cannot properly 
be construed as requiring more than 
is necessary to accomplish the pur- 
poses prescribed by its authors, as 
stated above: to aid the process of 
adjudication, to limit and define 
the issues, to permit the application 
of res judicata and estoppel by judg- 
ment, and to facilitate review on ap- 
peal, All these purposes would be 
met by an accurate statement of the 
question or questions for decision, 
the facts revelant thereto, whether 
admitted, or, if controverted, 
“found”, and the legal conclusions 
therefrom. The Rule does not re- 
quire a finding of nonessential 
facts5; the Committee’s prescription 
of brevity and against overelabora- 
tion should be 
elsewhere, there 
state the obvious; a mere copy or 


observed; here as 


is no occasion to 


summary of such uncontested matter 
as a statute, a pleading or, on review 
of an administrative proceeding, the 
very decision or findings under re- 
view, cannot properly be described 
as “a fact deduced or inferred” there- 
from; and finally, when the opinion 
does in fact find the facts and an- 
nounce the conclusions, the Rule 
tells us that there is no need to re- 
peat them. 


Citations showing the effect of de- 
parture from this interpretatian of 
the Rule could be multiplied; but 
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a recent decision, unquestionably 
sound on the merits, illustrates all 
the points just mentioned. 

Illinois v. United States (D.C.N. 
D., Ill., E.D. 1951), 101 F. Supp. 36, 
was brought to set aside an order of 
the Interstate Commerce Commis- 
sion prescribing, under Section 13 
of the Interstate Commerce Act 
(49 U.S.C.A. §13), certain intrastate 
passenger rates in Illinois. The legal 
question was disposed of by the 
terms of the statute itself, as first 
presaged and later interpreted by 
the Supreme Court,* and the sole fac- 
tual issue was whether the Commis- 
sion had had a full hearing in which 
there had been substantial evidence 
supporting the order. As to this, the 
court states that it had “carefully ex- 
amined” the testimony and exhibits 
before the Commission and that the 
order “meets a high standard of cer- 
tainty and is founded upon substan- 
tial evidence”; and the court “finds’’ 
that the findings and conclusions of 
the Commission were clearly justi- 
fied. It thereupon dismissed the 
complaint. 


But to this the court appended 
twenty-eight findings of fact and 
twelve conclusions of law. Findings 
1 to 3 stated the parties to the suit 
and the terms of the Commission’s 


order; Nos. 4 to 9 described the pro- 
ceedings before the Commission; 
Nos. 10 to 27 constitute an abstract 
of the Commission’s report; and No. 
28 is a copy of its ultimate findings. 
No one of these findings purports to 
represent any determination by the 
court itself, which was careful to 
say that it did not “weigh the evi- 
dence”; and if any amplification of 
the court’s own finding were re- 
quired, it could even more fully 
have been supplied by a mere refer- 
ence to the published report and 
order of the Commission’. 

The conclusions of law set forth 
the terms of Sections 13 (3) and (4), 
already first quoted verbatim and 
later discussed at length in the 
opinion; and then reiterate the con- 
clusion, set forth in the opinion and 
elaborated in the findings of fact, 
that the findings of the Commission 
were supported by evidence, and, as 


a necessary corollary, that they were 
not arbitrary. It is difficult to see 
how these conclusions add anything 
of substance to what had already 
appeared twice, once in the opinion 
and again in the findings of fact. 

As in countless other cases, the 
conclusions of law are prefaced by 
the declaration that “this Court has 
jurisdiction of the parties and of the 
subject matter of this action”. Such 
a conclusion is desirable in cases 
where jurisdiction, venue or due 
service is controverted; but in such 
a case as this, where the court's 
elaborate discussion of the merits 
renders the formula a mere declara- 
tion of the obvious, its mechanical 
repetition seems to have little more 
utility than “In the name of God, 
amen” as a prefatory flourish in a 
will. 

Other situations, all presented in 
recent cases, may be briefly men- 
tioned. We occasionally encounter 
findings of fact where positive rules 
of law, statutory or otherwise, make 
it clear that the facts so found are 
immaterial. Thus in Whittaker v. 
Kavanagh, 100 F. Supp. 918 (D.C., 
E.D. Mich., 1951), at least thirteen 
of the fourteen findings of fact 
are rendered superfluous by the 
conclusion that the court was with- 
out jurisdiction. Similarly, in Chi- 
cago, B. & Q. R. Co. v. Blunk, 101 F. 
Supp. 219 (D.C., $.D. Iowa, 1951), 
where relief was sought from de- 
murrage charges governed by law- 
fully filed tariffs, the extended find- 
ings were immaterial by reason of 
want of power in the court to grant 
such relief. Moreover, when, as 
sometimes happens, the findings 
and conclusions constitute the entire 
opinion, the reader is condemned to 
wade through a mass of immaterial- 
ities in search of the question in- 
volved, often to find only that it 
could have been stated and decided 
in a page or two. 





4. 5 Moore, Federal Practice, page 2604. 

5. Penmac Corporation v. Esterbrook Steel Pen 
Mfg. Co., 27 F. Supp. 86, 93 (1939). 

6. Houston R. Co. v. U. S., 234 U. §. 342 
(1914); Railroad Commission v. Chicago, etc. R 
Co., 257 U. S. 563 (1922). 

7. Illinois Central Multiple Fares in Chicago 
Area, |1.C.C. No. 30560, Mimeograph Report July 
30, 1951; since printed, 281 1.C.C. 537 
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The fault in this matter, if it be a 
fault, rests counsel, 
who are prone to present findings to 


largely with 


a busy or weary judge, who may 
accept them, if permissible, even 


Findings of Fact and Conclusions of Law 


though unnecessary. Some judges 
write their own’, but this, while 
commendable, is believed to be un- 
usual. There is observable a welcome 
tendency to utilize the 1946 dispensa- 


Southwestern Law Center . 


To Hold Second Annual Lawyers Week 


® Internationally prominent names 
Sir Gladwyn Jebb, Dr. S. S. Nehru, 
Sen. Estes Kefauver and others—will 
highlight the speaker’s list at the 
second annual Lawyers Week April 
14-19 at 
Center on 


the Southwestern Legal 
the Southern Methodist 
University Campus in Dallas. 

The outstanding program is ex- 
pected to bring heavy attendance. 
But the agenda has been arranged so 
that everyone may participate in the 
major activities. 

Many of the nation’s leading at- 
torneys will attend Lawyers Week, 
sponsored by Southwestern Legal 
Foundation and the SMU School of 
Law in co-operation with the bar 
associations of Oklahoma, Arkansas, 
Louisiana, New Mexico and Texas. 

They will begin the week by par- 
ticipating in one of the two insti- 
tutes—““The Trial of Land Suits” or 
“The Traffic Court Judicial Con- 
ference”. Each of these institutes 
will appeal to different groups. 

The Land Suit Institute will be 
extremely practical for lawyers con- 
cerned with such matters, including 
litigation involving oil properties. 
It will deal with the entire trial, 
beginning with investigation and 
preparation. Both the plaintiff's and 
defendant’s positions will be closely 
considered in all phases. 

The Traffic Court Judicial In- 
stitute is sponsored by the American 
Bar Association and the National 
Safety Council in co-operation with 
the leading traffic court judges, pros- 
ecutors and law enforcement officers. 
It will continue through Wednesday 
morning, but the Land Suit Insti- 
tute will conclude Tuesday. 

Tuesday will mark the opening of 


the very important Institute on In 
ternational Law and Relations. 
Among the speakers at this insti- 
tute, continuing through Wednes- 
day, will be Sir Gladwyn Jebb, Chief 
Delegate of Great 
United 


Britain to the 
Nations. Sir Gladwyn, a 
great orator and statesman, will deal 
with his nation’s problems in world 
affairs. 

Dr. S. S. Nehru, a former member 
of the Supreme Court of India and 
now President of the International 
Association of Advocates, also will 
speak during this institute. His wife 
plans to accompany him to Dallas 
and will be active in the institute. 

Dr. Nehru, a cousin of Pandit 
Nehru, will speak on “Asia and 
Communism”. As a qualified expert, 
he will give a dramatic account of 
the fight being made against Com- 
munism in India. 

An outstanding conference will 
begin Thursday morning, April 17, 
with the general theme of “Organ- 
ized Crime—Immorality in Govern- 
ment: Menace to Democracy’. It 
will be jointly sponsored by the 
Southwestern Legal Foundation’s 
Committee of Business and Profes- 
sional Leaders and the Texas Attor- 
ney General’s Conference on Organ- 
ized Crime. 

Speakers will include Sen. Estes 
Kefauver, famed former head of the 
Senate Crime Investigating Commit- 
tee, and D. A. Hulcy, Dallas, Pres- 
ident of the United States Chamber 
of Commerce. Other speakers of 
national reputation will appear on 
this program and others during 
Lawyers Week. 

The majority of Texas’ district 
and county attorneys are expected to 


tion. If this be not done, more care- 
ful editing and abbreviation would 
be a greatly desired boon. 





8. Statement of Merrill E. Otis, 1 F.R.D. 83 


attend the conference on crime and 
government immorality. They have 
been invited by Attorney General 
Price Daniel. 

The Committee of Business and 
Professional Leaders, headed by R. 
B. Anderson, general manager of 
the Waggoner estate at Vernon, 
Texas, is co-operating in the crime 
program so that leaders in all fields 
can take part in the two-day meet- 
ing. 

Other activities on Friday during 
Lawyers Week will include: 

The first full membership meet- 
ing of the Southwestern Legal 
Foundation. Reports will be heard 
from special research groups study- 
ing such subjects as legal aid, low 
cost legal service and small claims, 
administrative law and procedure, 
research towards improving admin- 
istration of justice, and court re- 
organization. 

The annual Case Club argument 
of SMU Law School seniors before 
the entire Supreme Court of Texas. 

The annual meeting of the SMU 
law alumni. Officers will be elected. 

The annual banquet Friday night 
in the Grand Ballroom of the Adol- 
phus Hotel. The principal speaker 
will be a man of international re- 
known. 

On Saturday, the fourth annual 
Texas Foundations’ conference will 
conclude Lawyers Week. This all- 
day conference at the Legal Center 
will bring together leaders of out- 
standing nonprofit educational and 
philanthropic foundations. 

Inquiries may be directed to the 
Registration Committee, Southwest- 
ern -Legal Foundation, Hillcrest at 
Daniels, Dallas, Texas. 
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State Delegates Nominate Robert G. Storey 


for the Office of President of the Association 


® Robert G. Storey, of Dallas, Tex- 
as, was nominated by the State Dele- 
gates for the office of President of the 
American Bar Association at the 
Mid-Winter Meeting of the House 
of Delegates on February 26 at Chi- 
cago. Nomination ordinarily is con- 
sidered tantamount to election. 


native Texan, 
born 1893, at Green- 
ville. He received his college and 


Mr. Storey is a 
December 4, 


professional education at the Uni- 
versity of Texas and Southern 
Methodist University, and holds the 
degrees of B.A. and LL.D. He is 


senior partner in the Dallas law 


ROBERT G. STOREY 
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firm of Storey, Armstrong and 
Steger, and is Dean of Southern 
Methodist University Law School. 

Mr. Storey entered the practice of 
law in Smith County, Texas, in late 
1914 and was serving as Assistant 
County Attorney when he enlisted 
in Heavy Artillery during World 
War I, and was discharged as a first 
lieutenant. He resumed the practice 
of law in Tyler, Texas, after the 
Armistice, as a member of the firm 
of Bulloch, Ramey and Storey, until 
he was appointed Assistant Attorney 
General of Texas in Charge of 
Criminal Appeals in 1921. He re 
signed from this office late in 1923, 
moving to Dallas, where he has since 
continued the general practice of 
law. 

He has been active in bar associa 
tion work, especially since he joined 
the American Bar Association in 
1928, and has served upon various 
committees of his local and state 
associations and of the American 
Bar Association. He was President of 
the Dallas Bar Association in 1934 
and of the State Bar of Texas in 
1948-49. His service in the American 
Bar Association has included Chair- 
man, Section of Legal Education 
(1938-39), State Delegate from Texas 
(1937-42), Director, Southwestern Re 
gional Meeting in 1951, Chairman, 
Committee on Veterans Affairs, and 
Assembly Delegate; and he is now 
finishing a three-year term as a 
member of the Board of Governors. 
He has attended several meetings of 
the Inter-American and _ Interna- 
tional Bar Associations as an official 
Delegate of the American Bar Asso- 
ciation, and at present is a member 
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of the Council of the Inter-American 
Bar Association. He is also a mem- 
ber of the Council of the Survey of 
the Legal Profession. He has ap- 
peared before a number of state 
bar associations at their annual 
meetings and is known in bar asso- 
ciation circles widely throughout the 
country. 

While serving as Chairman of the 
Civilian Defense Committee of the 
American Bar Association, he made 
a trip to England in the fall of 1941 
during the “Blitz” as a representa- 
tive of the American Bar Associa- 
tion and the Governor of Texas. 
While he was in London, war was 
declared upon the United States, 
and upon his return he devoted 
substantially all his time to civilian 
defense and other war work. Finally, 
in April, 1942, he entered the Armed 
Services of the United States as a 
combat intelligence officer in the 
Air Corps, which included service 
as Deputy Director of Intelligence 
in the Mediterranean Allied Air 
Forces, on the staff of General Ira 
C. Eaker. During this service he was 
sent on a number of secret missions 
over enemy lines and was later 
decorated with the Bronze Star 
Medal for assistance in rescuing Al- 
lied airmen who were shot down, 
and for the prosecution of war crimi- 
nals in the Balkans who had com- 
mitted atrocities against Air Corps 
personnel. During his service in the 
Balkans and combat operations he 
worked with the Russians and in 
Soviet-occupied territory. This ex- 
perience gave him first-hand infor- 
mation on Communist tactics. 

Upon leaving the European Thea- 
ter after Germany had surrendered, 
he was decorated with the Legion of 
Merit by the Commanding General 
of the Mediterranean Theater for 
his outstanding work as an intelli- 
gence officer and, in particular, for 
successfully conducting a number of 
secret intelligence missions, includ- 
ing those behind the Iron Curtain. 
As he was completing his war service, 


in charge of a Senior Officers Air In- 
telligence School at Orlando, Florida, 
in 1945, Justice Robert H. Jackson 
persuaded him to join him in the 
Nuremburg prosecution of major 
Axis war criminals. He was dis- 
charged from the Armed Services one 
day and left the next with Justice 
Jackson for Europe, having first the 
responsibility of collecting the evi- 
dence and, later, preparing the 
United States’ case and, finally, as 
Justice Jackson’s Executive Trial 
Counsel in presenting the United 
States’ ‘case before the Court. Justice 
Jackson released him immediately 
the United States’ 


after case was 


finished and he returned to Dallas 
and re-entered the practice of law. 


He was decorated with the Medal 
of Freedom by the United States 
Government and the French Legion 
of Honor for his work at the First 
Nuremberg Trial. 

In 1947 he was urged to become 
Dean of the Southern Methodist 
University School of Law in Dallas, 
but declined. Later, he accepted the 
position upon a part-time basis, and 
with the agreement that he could 
develop a Legal Center. He was the 
organizer and is now President of 
the Southwestern Legal Foundation 
which, in co-operation with South- 
ern Methodist University, has com- 
pleted the Southwestern Legal Cen- 
ter. He is also a member of the Ex- 
ecutive Committee of the Board of 
Trustees of Southern Methodist 
University. 

While Mr. Storey’s life has been 
devoted to the law, yet he has served 
in many civic and public responsi- 
bilities, including Director of the 
Dallas YMCA, Member of the Na- 
tional Executive Committee, Amer- 
ican Legion (1921-1922), member of 
the Board of Regents, University of 
Texas (1924-30), Governor, Kiwanis 
Clubs, Texas-Oklahoma District 
(1931); and President of the Park 
Board, City of Dallas (1938-1941). 


Along with his legal representa- 
tion of business clients, he is now 


Robert G. Storey 


serving as Director, Southwestern 
Bell Telephone Company, Chair- 
man of the Board, Lakewood State 
Bank, Director and General Coun- 
sel, United Fidelity Life Insurance 
Company and Universal Life and 
Accident Insurance Company. 

He is a member of and an elder in 
the East Dallas Christian Church 
and takes an active and keen in- 
terest in Church activities, which 
service has included acting as Chair- 
man for Dallas of the National Con- 
ference of Christians and Jews and 
as Observer to the World Council 
of Churches meeting at Amsterdam 
in 1950. 

He married Hazel Porter, of 
Tyler, Texas in 1917. Mrs. Storey 
has served as President of the Dallas 
Lawyers’ Wives Club and is intense- 
ly interested in bar association ac- 
tivities. They have two sons, Robert 
G. Storey, Jr., and Charles P. Storey, 
both of whom are lawyers in Mr. 
Storey’s firm. 

— -—. »—_ —— 

The State Delegates also chose 
candidates for the offices of Chair- 
man of the House of Delegates, 
Secretary and Treasurer, and nomi- 
nated three men for the Board of 
Governors. 

Those nominated, in addition to 
Mr. Storey, were as follows: 

Chairman of the House of Dele- 
gates, David F. Maxwell, of Phila- 
delphia, Pennsylvania; 

Secretary, Joseph D. Stecher, of 
Toledo, Ohio, to succeed himself; 

Treasurer, Harold H. Bredell, of 
Indianapolis, Indiana, to succeed 
himself; 

Board of Governors: 

Third Circuit: P. Warren Green, 
of Wilmington, Delaware; 

Fifth Circuit: LeDoux R. Pro- 
vosty, of Alexandria, Louisiana; 

Ninth Circuit: A. L. Merrill, of 
Pocatello, Idaho. 

Sketches and photographs of Mr. 
Maxwell and the nominees for mem- 
bership on the Board of Governors 
will appear in the May issue of the 
JOURNAL. 
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Morbid Morality: 


A Standard for Galahad or “Reasonable Men’? 


by Arthur A. Ballantine + of the New York Bar (New York City) 


® If some authority should sudden- 
ly lower the par score of all golf 
courses he would not help but would 
harm the great game. For if it is to 
remain as intriguing as ever, the 
ideal score should be kept within at 
least the theoretical grasp of the 
average player. There should be 
avoidance of any morbid marking. 

Once in a while a particularly 
vocal judge on the Bench purports 
to lower the par for conduct ac- 
ceptable as legal. Generally the re- 
sounding declarations cause confu- 
sion and accomplish little except 
momentarily to please the judicial 
ego. 

One of the most noted declara- 
tions of the late Justice Cardozo— 
of course one of the most eminent 
of modern judges—made while he 
was still a judge of the New York 
Court of Appeals was: 

Many forms of conduct permissible 
in a workaday world for those acting 
at arm’s length are forbidden to those 
bound by fiduciary ties. A trustee is 
held to something stricter than the 
morals of the market place, Not hon- 
esty alone, but the punctilio of an 
honor the most sensitive, is then the 
standard of behavior. 

lt is striking that to Judge Cardozo 
the term “punctilio” failed to suggest 
that what was founded thereon was 
the code duello. 

It was more surprising to have the 
very practical as well as scholarly 
Judge Swan, of the United States 
Court of Appeals for the Second 
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Circuit, declare that a corporate by- 
law, even though duly adopted, 
which permitted the payment of a 
bonus to an officer above the amount 
of what the judge regarded as prima 
facie reasonable, was unlawful. How- 
ever, the Supreme Court of the 
United States supported the view of 
Judge Swan. 

Although these pronouncements 
have frequently been cited, I have 
been unable to find a result in any 
subsequent case depending upon the 
pronouncement of Judge Cardozo or 
that of Judge Swan. Where liability 
of corporate officers has been found, 
the liability did not depend on any 
esoteric principle beyond the “moral- 
ity of the market place”—which in 
fact is necessarily pretty good—this 
at least seems to be implied by the 
oft quoted declaration of the late 
Justice Holmes: 

The test of truth is its ability to 
get itself accepted in the market place. 
Nor do I find any case in which 
a correct compensation for a corpo- 
rate officer has been fixed through 
court machinery by some objective 
standard, which, by the way, does 
not seem to exist. In actual practice 
the judgment of conscientious di- 
rectors as to what compensation best 
serves the interest of the enterprise 
and its proprietors is usually ac- 
cepted. 

The judicial declarations in both 
cases seem to violate an early warn- 
ing of the poet Horace 


the wise man is a fool who seeks 
virtue beyond what is needed. 


They also ignore the caution of La 
Rochefoucauld: 

Virtue is more dangerous than vice 

for vice is conscious of limitation but 

virtue knows none. 

Clearly the assertion of “some re- 
mote goal of perfection” to be known 
only by introspection is contrary to 
the ideas of our most widely ac 
cepted contemporary thinker on wis- 
dom in human conduct, Professor 
John Dewey, who has written so 
trenchantly on what he refers to as 
“the morbidities and futilities of the 
professionally good”. 

So far as I can see the practical 
consequence of these virtuous-sound- 
ing judicial declarations has been to 
provide a good deal of expensive liti- 
gation (of which we lawyers do not 
especially complain) but not actual. 
ly to promote anybody’s rights. For 
determining physical conduct to be 
accepted in creating accident liabil- 
ity courts invented the standard ol 
“the average reasonable man”. For 
determining morality the courts 
might well adhere tothe standard 
of the average honest man. It does 
not help matters to have the courts 
inject the standard of a Mr. Milque 
roast in one case or Sir Galahad in 
the other. 

I wish that these judges at an early 
age could have heard what happened 
to a Scottish dominie who on one 
Sabbath preached what he thought 
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vas a parucularly eloquent sermon 
on Hell, only to have one of his 
elders say to him “That was mag- 
nificent, dominie, but no constitu- 
tion could stand it.” 

Of course it can be urged that the 
use of hyperbole for the inculcation 
of moral lessons is permissible, and 
the Sermon on the Mount might 
even be cited. But it is one thing 
to hitch the wagon to a star for the 
private conduct of the individual 





and quite a different thing to estab- 
lish ethereal standards for the con- 
duct of business affairs. 

Of course standards of morality 
should be rigorously maintained in 
court proceedings, but if esoteric 
tests are to rule who would be will- 
ing to fill the role of a director or 
other fiduciary? And what line of 
conduct might anyone in such a 
capacity actually rely upon? 

After all, when it comes to prac- 


Morbid Morality 





tical affairs conducted by honest 
men, is there not a good deal in 
the song about the virtue of “doing 
what comes naturally”? 

Conduct of five-percenters and 
others, so justly complained of today 
in or affecting official action, is not 
due to failure to observe some daz- 
zling esoteric standard but simply 
to failure to observe the “morality 
of the market place”. 


a Regional Meeting Programs 


The Louisville Regional Meeting, (April 9-12), will offer the Insurance Law 
Section’s Trial Tactics institute organized by Clarence Hey] of Peoria, Illinois, 
and presenting the Hon. James W. Cammack, Chief Justice of Kentucky's 
highest court, as mediator; Lon Hocker, of St. Louis; R. P. Hobson of Louisville; 
and Joseph H. Hinshaw and Erwin Roemer, both of Chicago. The Section 
Chairman, Franklin H. Marryott, of Boston, will preside. Also, Allan Loth of 
Cedar Rapids, Iowa, and Thomas S. Edmonds, of Chicago, will present an 
institute on “Draftsmanship for Practicing Lawyers”. Other workshops on 
“Law Office Management’’ (Committee on Continuing Legal Education), “Tax- 
ation” (Tax Section), and a Judicial Administration pretrial demonstration 
organized by Chief Judge Bolitha J. Laws will be equally attractive to practi- 
tioners, along with meetings of the Sections of Corporation, Banking and 
Business Law; Administrative Law; Insurance Law; Judicial Administration; 
Labor Relations; Taxation, Junior Bar Conference ond others. Programs on 
public relations and legal aid are planned. Circuit Judge Harold R. Medina, 
John Foster Dulles, Wilson Wyatt and Le Roy Lincoln, Chairman of the 
Board of the Metropolitan Life Insurance Company, are typical of the caliber 
of the many speakers whom lawyers will wish to meet and hear. Lunch at 
Lexington, new Kentucky colonels, thoroughbred farms and horse races are 
the order of the last day. Regional Meeting Director Blakey Helm says that 
reservation applications are pouring in to Edwards M. Quigley, Registrar, 
Court House, Louisville 2. 

W. J. Jameson, Electric Building, Billings, Montana, Regional Director of 
the Yellowstone Park Meeting, will shortly announce his June 17-20 program. 
He warns that lawyers are bringing their families which will rapidly exhaust 
accommodations. Write him for reservations now. 
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® The layman’s question which has 
most tormented the lawyer over the 
years is: “How can you honestly 
stand up and defend a man you 
know to be guilty?” 

Or, as to civil cases: “How can 
you defend a case when you know 
your client is wrong and really owes 
the money sought?” 

At the outset we must remember 
that in a democratic country even 
the worst offender is entitled to a 
legal defender. If a person accused 
of crime cannot afford a lawyer, the 
court will assign one to defend him 
without cost. 

Many lawyers, however, believe 
the right to defend means the duty 
to employ any means, including the 
presentation of testimony the law- 
yer knows to be false. 


Should the Lawyer 
Blindly Reflect His Client? 
Such an attorney argues the law- 
yer has no right to judge his client 
to be guilty or to appraise a civil 
action by deciding his client is in 
the wrong. Such a lawyer argues 
that before one knows a person to 
be guilty in a criminal matter o1 
wrong in a civil action there must 
be a judgment of the court to that 
effect. Judgments are notoriously un- 
certain when applied to conflicting 
evidence. 

In support of this position, ad- 
vocates enjoy reciting the following 
colloquy attributed to Samuel John- 
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A Problem of Ethics 


by A. S. Cutler + of the New York Bar (New York City) 


by his famous biographer, 


James Boswell: 


BosweELL: But what do you think of 
supporting a cause which you know 
to be bad? 

jJoHNson: Sir, you do not know it 
to be good or bad till the judge 
determines it. You are to state facts 
clearly; so that your thinking, or 
what you call knowing, a cause to be 
bad must be from reasoning, must 
be from supposing your arguments 
to be weak and inconclusive. But 
Sir, that is not enough. An argument 
which does not convince yourself 
may convince the judge to whom 
you urge it; and if it does convince 
him, why then, sir, you are wrong 
and he is right. It is his business to 
judge; and you are not to be confi- 
dent in your own opinion that a 
cause is bad, but to say all you can 
for your client, and then hear the 
judge’s opinion. 

BosweE..: But, Sir, docs not affecting 
a warmth when ycu have no warmth, 
and appearing to be clearly of one 
opinion when you are in reality of 
another opinion, does not such dis- 
simulation impair one’s honesty? Is 
there not some danger that a lawyer 
may put on the same mask in com- 
mon life in the intercourse with his 
friends? 

Jounson: Why, no, Sir. Everybody 
knows you are paid for affecting 
warmth for your client, and it is 
therefore properly no dissimulation: 
the moment you come from the Bar 
you resume your usual behaviour. 
Sir, a man will no more carry the 
artifice of the Bar into the common 
intercourse of society, than a man 
who is paid for tumbling upon his 
hands will continue ‘to tumble on 


his hands when he should walk upon 
his feet. 


It is argued that what a lawyer 
says is not the expression of his own 
mind and opinion, but rather that 
of his client. A lawyer has no right 
to state his own thoughts. He can 
only say what his client would have 
said for himself had he possessed 
the proper skill to represent him- 
self. Since a client is deemed inno- 
cent until proved guilty, a lawyer's 
knowledge that his client is guilty 
does not make him so. 

As one attorney put it: 


The lawyer is indeed only the 
mouthpiece and prolocutor of his 
client, and the underworld, in their 
characteristically graphic manner, in- 
deed call their lawyers the mouth- 
piece. It is well to remember that an 
advocate should never become a liti- 
gant, as it were, and must never in- 
ject his own thoughts and opinions 
into a case. 


It is asked: 


How can a lawyer, or any person 
for that matter, know whether a 
person is guilty before his guilt is 
established? “To be guilty” under 
our concepts of due process means 
to be so adjudged after a trial by a 
jury or court as due process in the 
particular case may require. A per- 
son charged with crime might be 
completely deprived of counsel. For 
all the lawyers in the community 
might believe him guilty and wash 
their hands of him. 


Again: 
How does such prejudgment ol 
guilt differ from the lynch mob, which 
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is equally so convinced of guilt that 
it considers a trial an idle ceremony? 
True, to be strung up by the lynch 
mob without a trial may be somewhat 
more embarrassing to the victim than 
to submit to a trial without counsel, 
but, if defense counsel plays the im- 
portant role which lawyers like to 
think he does, a person charged with 
crime is indeed in an unhappy posi- 
tion if he has to rely on his own 
knowledge of the law and wits to 
counter an experienced prosecutor 
bent on conviction and whose suc- 
cess is measured by his percentage of 
convictions. 

Another lawyer contends: 

On undertaking a client’s cause, 
he must wipe out the villainy of the 
defendant with all the resources at 
his command. Are not the facts that 
are unfavorable to his client to be 
left for the prosecution? 

If the lawyer may see the better 
way and approve (not to foster claims 
that are wrong) the circumstances 
that compel him, especially in crimi- 
nal cases, to follow the lesser. Thus 
the lawyer lives with the maxim: 
“Video meliora proboque deteriora 
sequor”. 

Such an attitude we submit en- 
tirely overlooks the bifurcated robes 
of a lawyer. The duty is not simply 
one which he owes his client. Just 
as important is tue duty which the 
lawyer owes the court and society. 

Great as is his loyalty to the cli- 
ent, even greater is his sacred ob- 
ligation as an officer of the court. 
He cannot ethically, and should not 
by preference, present to the court 
assertions he knows to be false. 

The Canons of Professional Ethics 
of the American Bar Association 
are clear, succinct and unambigu- 
ous: 






































































































































The office of attorney does not 
permit, much less does it demand of 
him for any client, violation of law 
or any manner of fraud or chicane. 
He must obey his own conscience 
and not that of his client. 

The lawyer must decline to conduct 
a civil cause or to make a defense 
when convinced that it is intended 
merely to harass or to injure the op- 
posite party or to work oppression 
or wrong. 

His appearance in court should be 
deemed equivalent to an assertion 
on his honor that in his opinion his 
client’s case is one proper for judicial 
determination. 

The American Bar Association 


recommends this oath of admission: 









































































































































I will not counsel or maintain any 
suit or proceeding which shall appear 
to me to be. unjust, nor any defense 
except such as I believe to be honest- 
ly debatable under the law of the 
land; 


I will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consistent 
with truth and honor, and will never 
seek to mislead the judge or jury by 
any artifice or false statement of fact 
or law. 


It is only when a lawyer really 
believes his client is innocent that 
he should undertake to defend him. 
All our democratic safeguards are 
thrown about a person accused of a 
crime so that no innocent man may 
suffer. Guilty defendants, though 
they are entitled to be defended sin- 
cerely and hopefully, should not be 
entitled to the presentation of false 
testimony and insincere statements 
by counsel. 

It is too glibly said a lawyer should 
not judge his own client and that 
the court’s province would thus be 
invaded. In more than 90 per cent 
of all criminal cases a lawyer knows 
when his client is guilty or not 
guilty. The facts usually stand out 
with glaring and startling simplicity. 

If a lawyer knows his client to be 
guilty, it is his duty in such case to 
set out the extenuating facts and 
plead for mercy in which the lawyer 
sincerely believes. In the infrequent 
number of cases where there is 
doubt of the client’s guilt and the 
lawyer sincerely believes his client 
is innocent, he of course should plead 
his client’s cause to the best of his 
ability. 

In civil cases, the area of doubt is 
undoubtedly considerably greater. 
At a guess, only one-third the cases 
presented to a lawyer are pure black 
or pure white. In only one-third of 
the cases does the lawyer iridubi- 
tably know his client is wrong or 
right. In the other two-thirds gray 
is the predominant color. It is the 
duty of the advocate to appraise the 
client’s cause in his favor, after giv- 
ing due consideration to the facts on 
the other side. In such a case, it is 
of course the duty of the advocate to 
present his client’s case to the best 
of his ability. 


Legal Ethics 


Where the lawyer is convinced, 
after studying the law and the facts, 
that his client cannot succeed, his 
duty is to obtain the best settlement 
he can, fairly and expeditiously. 

Every hour of the day, the lawyer 
is a persuader. His success must be 
measured by the ability he possesses 
to make others see situations in the 
same light that he does. 

That does not mean, however, that 
the lawyer should fool himself. He 
should not be such a partisan that 
he blinks at the true facts and views 
the situation through the rose-col- 
ored glasses of hopefulness, partisan- 
ship, or his own self-interest. 

A lawyer should worship truth 
and fact. He should unhesitatingly 
cast out the evil spirits of specious 
reasoning, of doubtful claims, of in- 
credible or improbable premises. 


Truly, the best persuader is one 
who has first really persuaded him- 
self after a careful analysis of the 
facts that he is on the right side. 
Some assert that lawyers must be 
actors. That is only partially true. 
An actor can portray abysmal grief 
or ecstatic happiness without having 
any such corresponding feeling in 
his own heart. A young actor can 
well portray the tragedy of King 
Lear, though his face is unwrinkled 
and unmarred after his make-up is 
removed. 

A good actress can portray the 
anguish of a doting mother over the 
death of a child, even though the 
actress herself is a mere girl whose 
only relationship with children has 
been with her own sisters and 
brothers. 


The good lawyer cannot make 
such quick changes as the actor. 

The true lawyer can only be per- 
suasive when he honestly believes he 
is right. Then the able advocate is 
invincible. His persuasiveness is so 
powerful that it can pierce through 
rock and steel. Indeed, it is so strong 
that it can change the mind of a 
judge who has already decided to 
find to the contrary. 

Ofttimes a lawyer has argued 
against his better judgment, has 
allowed himself to be persuaded 
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Legal Ethics 


against himself. Sometimes too, he 
has won. Yet, no matter how great 
the man, the true lawyer cannot 
dissemble. If he has no confidence 
in his own facts and in the truth 
and righteousness of his client's 
cause, then no matter how hard he 
tries and how good an actor he may 
be, his auditors will perceive that he 
himself does not really believe what 
he utters. That way lies disaster. 

In this search for the ascertain- 
ment of the truth, however, the law- 
yer should not hypnotize himself. 
Merely because his client retains 
him for a fee, the lawyer should 
not permit himself to be overper- 
suaded. 

It has often been suspected that 
the more gold with which you cross 
the palm of the fortune-telling gyp- 
sy, the better might be the fortune 
she would predict. 

It hardly need be said that law- 
yers, however, should be above the 
itinerant and nomadic status of 
gypsies. Their power to look the 
facts in the eye should not be af- 
fected or weakened merely by the 
size of the fee involved. 

It is to be noted that in this dis- 
cussion, the lawyer always acts with 
sincerity and honesty. His partisan 
position predisposes him to believe 
in his client’s cause. He is not insin- 
cere enough, however, to tender facts 
that he knows to be false or take a 
position in which he does not believe 
sincerely. 

A lawyer who signs his name to a 
set of papers, should in effect vouch 
for the honesty and fairness of his 
client’s cause. Otherwise strike and 
blackmail suits based upon improper 
motives would clutter up the court 
calendars to such an extent that 
honest and fair causes would be 
seriously delayed in trial. 

lc is as much the lawyer’s duty 
to brush off and refuse to participate 
in cases that are mouldy and can 
only add destructive fungus growth 
to the tree of justice, as it is to re- 
fuse to assist in the subornation of 
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perjury. A lawyer should strive to 
do his bit towards pruning and kee)- 
ing alive the indispensable flower ol 
justice as the gardener tends and 
nurtures his plants. 

All lawyers know everyone is ¢n 
titled to 
This does not 


the best defense he can 


muster. mean every 
lawyer must take every case, includ- 
ing those in which he has no belief 
in his client’s contention. For in- 
stance, a well-known public figure, 
active at the Bar, 


represent alleged bootleggers, coun- 


very refuses to 
terfeiters or rapists. Should he be 
censured because of such prejudices? 

There are thousands of others at 
the Bar who could have represented 
defendants three 
crimes, when indeed they were inno- 


accused of those 
cent, 

The matter of duty and personal 
preference is not to be confused. A 
lawyer has the right to represent in 
civil the 
accused of adultery. He does not 


courts husband or wife 
have to do so unless he sincerely be- 
lieves that his client is innocent of 
the offense charged. 

Of course, when a lawyer is as- 
signed by the court, he must fulfill 
his obligation to the court. This does 
not include, however, presenting 
false or improper testimony. Not 
does it justify dissimulation and in- 
sincerity, even where the lawyer is 
consummating a court order to act 
in defendant's behalf. 

Rather it is the duty of such an 
advocate to present all the relevant 
If he can 
show the prosecution is mistaken 
and his client is innocent, that is 
his duty. If he knows his client to be 
guilty, then it is his duty merely to 
present the extenuating facts and cir- 
cumstances on his client’s behalf. 

Chicanery and insincerity should 
be no part of a lawyer’s make-up in 
any case. 


facts and circumstances. 


Let us return for a moment to 
the delightful dialogue between Bos- 
well and Johnson. It makes wonder- 


ful reading. Js it a real answer to 


the question posed at the beginning 
of this article? 

Do you, Mr. Lawyer, or indeed 
any human being possess the ambiv- 
alence to dissimulate in the court 
room, and to “resume your usual 
behaviour” when you come from the 
Bar? Can you throw off insincerity 
and dissimulation in the courtroom 
as though it were a cloak, subdue 
that dishonest portion of your think- 
ing, and resume being a man of in- 
tegrity when you return to your 
office? 

Inevitably the two character traits 
contained in the one body would 
tend to merge. Obviously, dissimu- 
lation and insincerity will eventually 
overcome integrity. 

Whether he walks upon his hands 
or feet, as Samuel Johnson argues, 
may not affect the character or soul 
of the walker. Pleading earnestly a 
cause which the lawyer knows to be 
untrue cannot but perniciously af- 
lect his character. 

Whatever the 
Johnson’s day, there should be no 
artifice at the Bar. Nor should a 
man “resume his usual behaviour” 
the moment he comes from the Bar. 
The lawyer’s usual behavior both 
in his office, and at the Bar and in 
Society, should be that of a man of 


situation was in 


probity, integrity and absolute de 
pendability. 

The argument that a_ lawyer 
should be a mouthpiece for his 
client, indelicate as that connota- 
tion may be, is specious and only 
logical to a limited extent. A lawyer 
should not be merely a mechanical 
apparatus reproducing the words 
and thoughts and alibis of his cli- 
ent, no matter how insincere or dis- 
honest. Rather the lawyer should 
refuse to speak those words as a 
mouthpiece, unless the utterances 
of his client are filtered and purified 
by truth and sincerity. 

Chicanery, dissimulation and in 
sincerity may be words to be found 
in the dictionary in the lawyer’ 
library. But they should never be 
found in the lawyer's heart. 
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Barron AND HOLTZOFF, 
FEDERAL PRACTICE AND PRO 
CEDURE. By William W. Barron 
and Alexander Holtzoff. Saint Paul, 
Minnesota: West Publishing Com- 
pany and Edward Thompson Com 
1950-1951. $100.00. Volumes 


7, Pages 5,847, with Pocket Parts. 


pany. 


The judge or lawyer who uses 
and Holtzoff, Federal 
and Procedure, recently 
published jointly by West Publish 
ing Company and Edward Thomp- 
son Company, is, in the words of the 
great Wigmore, “in clover”. The 
long and diversified experience of 


Barron 


Practice 


the authors, their succinct, clear and 
precise style, the thoroughness of 
their research, the splendid arrange 
ment of the work and its complete 
coverage of civil and criminal proce 
dure, in both the trial and reviewing 
courts, together with the soundness 
and logic of the authors’ discussion 
of new or controversial decisions, all 
contribute to make this a modern 
ind authoritative treatise covering 
all aspects of federal procedure. 

Chis work is a scholarly and au- 
thoritative exposition and analysis 
of what the courts have said the law 
is, together with the authors’ well- 
reasoned and authoritative statement 
of what the law should be in cases 
which as yet have not been settled 
by judicial decision. It is especially 
timely and helpful because of its 
thorough and excellent treatment 
of the new Federal Rules of Civil 
Criminal Procedure and _ the 
quite recent revisions of the Ju 
dicial and Criminal Codes. The 
‘scholarship and soundness of the 
views of the authors are attested by 
the constantly increasing citation of 
the work by the courts. 


ind 
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Chiel 
bilt of the Supreme Court of New 


Justice Arthur T. Vander 
the 
Advisory Committee of the Supreme 
Court of the United States on Fed 
eral Rules of Criminal 


Jersey, who was Chairman ol 


Procedure, 
in his foreword pays a well-deserved 
tribute to the learning and ability 
of the authors, and the high caliber 
of their work, in the following lan 
guage: 

The adoption of the Federal Rules, 
moreover, served to draw attention to 
the inadequacy of Titles 18 and 28 
of the United States Code, dealing, 
respectively, with Crimes and Crimi 
nal Procedure and the Judiciary and 
Judicial Procedure. These Titles have 
been completely revised in the light 
of the Rules and the decisions con 
struing them by William W. Barron, 


who has had wide experience in both 


statutory revisions and Federal prac 
tice, as Chief Reviser. These 
Titles the Rules and the deci 
sions construing them very obviously 
must now be together in the 
practical work of preparing and try 
ing cases. The bench and the bar of 
the are, indeed, fortunate 
that the inevitable work of bringing 
all of this learning together system 
atically and scientifically has been en 
trusted to two men ideally equipped 
for the task, Mr. Barron for the 
reasons I have just stated and Judge 
Holtzcff by virtue of his representa- 
tion of Attorney General Cummings 
in the drafting of the Civil Rules, 
his editing of the Rules Decisions 
above mentioned, and his work 
as Secretary of the Advisory Com- 
mittee of the Supreme Court on 
Criminal Rules. I can testify from 
personal contacts on the Advisory 
Committee to Judge Holtzoff’s ency- 
clopedic knowledge of Federal crimi- 
nal law and procedure and to the 
soundness of his approach to the 
solution of vexing procedural prob- 
lems. 

As I have observed before, some 
difference of judicial opinion still 
persists in the the 


two 
and 


read 


country 


construction of 





Rules 
cause many procedural points never 
reach the appellate courts. It is inter 
the authors 
They are, ol 
necessity, required to discuss the con 


and doubtless always will. be 


esting to observe how 


treat these diversities. 
Hicting views of the judges and they 
have done so with commendable re 
straint. While avoiding personal criti 
cism of the courts, they have, how- 
ever, hesitated to state the view 
careful examination of the 
cases persuades them is supported by 
authority and reason. Where a ques 
tion they have stated both 
and footnoted their discussion 
with the cases. Thus they have placed 
at our disposal in as convenient a form 
as could be devised, the pleading and 
practice, both civil and criminal, of 
the Federal courts, as found in the 
United States Code, the Federal Rules 
and the construing decisions; and by 
their rich scholarship they have im- 
lightened our load in 
finding and evaluating the applicable 


not 
which a 


is close, 


sides 


measurably 


law 


It is obvious that the publishers 
have spared no effort or expense to 
provide in this work a means of 
easily and quickly finding an au- 
thoritative answer to any procedural 
question confronting the busy fed- 
eral judge or practitioner in either 
the civil or criminal field. Some of 
the editorial and mechanical features 
contributing to ease and speed in 
research are: The natural and logi- 
cal sequence of the chapter arrange- 
ment, incorporating the new Civil 
and Criminal Rules of Procedure in 
their proper relationship to the en- 
tire field of federal procedure; a 
complete subject index to the entire 
work appearing in the front of each 
of the first four volumes, together 
with a complete section and rule 
analysis for that volume, plus the 
inclusion at the beginning of each 
chapter of that portion of the anal- 
applicable thereto; an 832- 
page comprehensive general index 


ysis 


in Volume 7; exhaustive appendices 


to Volumes 3 and 4, containing the 
Orders of the Supreme Court, the 
Advisory Committee Notes, and a 
bibliography and index to biblio- 
graphical material, for both the Civil 
and Criminal Rules; the text of the 
newly revised Titles 18 and 28 of the 
United States Code; and, in Volumes 
| and 4, respectively, a wholly new 


April, 1952 * Vol. 38 303 








Books for Lawyers 


and exclusive feature, namely, very 
full and extremely helpful alpha- 
betically arranged time tables for 
both civil and criminal cases, stating 
the Rule and Statute applicable to 
each step, and the period within 
which that step must be taken. 


By their unselfish and prodigious 
labors, the eminent judges, lawyers 
and law professors comprising and 
aiding the respective Advisory Com- 
mittees have given the nation new 
Federal Rules of Civil and Criminal 
Procedure which incorporate the best 
of modern legal thinking and have 
served as models for the simplifica- 
tion and modernization of the rules 
of procedure in many states, and 
which will greatly aid in the ultimate 
attainment of nation-wide uniform- 
ity in judicial procedure. 

In Barron and Holtzoff, Federal 
Practice and Procedure, the authors 
and publishers have splendidly co- 
ordinated their efforts to produce 
a work of the same high caliber as 
that done by the Advisory Com- 
mittees, and have succeeded in amal- 
gamating and integrating the new 
Rules into the vast body of existing 
federal statutes and case law with 
consummate craftsmanship and edi- 
torial skill. The editorial and me- 
chanical features of the work are an 
outstanding example of the present- 
day excellence of the law publishing 
arts, making the work extremely 
easy to use, complete, always up-to- 
date, and labor- and time-saving to 
a remarkable degree. The end result 
is a completely modern and truly 
monumental treatise, which in one 
work contains all the governing 
statutes, rules and decisions, together 
with the Advisory Committee Notes 
and splendid bibliographies, and 
covers all aspects of modern civil 
and criminal federal trial and ap- 
pellate procedure. This perfect amal- 
gamation of the efforts of the Advi- 
sory Committees with those of 
Messrs. Barron and Holtzoff and the 
publishers provides the busy judge 
or practitioner with an unsurpassed 
tool for handling any federai prac- 
tice problem. 


If this review seems enthusiastic, 
it is justly so, because the writer owns 
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.maurder of Mary Phagan; 


and has extensively used Barron and 
Holtzoff and has found it a com- 
plete, systematic, accurate and au- 
thoritative treatise on federal pro- 
cedure, which is both time-saving 
and very easy to use. In short, it is 
an ideal working tool for the busy 
federal judge or lawyer. 
CHARLES RALPH JOHNSTON 

Chicago, Illinois 


Guuty OR NOT GUILTY? By 
Francis X. Busch. Indianapolis: The 
Bobbs-Merrill Company, Inc. 1952. 
$3.50. 


Prisoners AT THE BAR. By 
Francis X. Busch. Indianapolis: The 
Bobbs-Merrill Company, Inc. 1952. 
$3.50. 

These are two volumes in the 
Bobbs-Merrill series entitled ‘“Nota- 
ble American Trials” and are both 
written by Francis X. Busch, one of 
the best-known trial lawyers in Chi- 
cago. 

Guilty or Not Guilty? discusses 
the trials of Leo Frank, for the 
D. C. 
Stevenson, for the murder of Madge 
Oberholtzer; Samuel Insull, for the 
use of the mails to defraud; and 
Alger Hiss, for perjury. 

Prisoners at the Bar discusses the 
trials of William Haywood, for the 
murder of Governor Steunenberg; 
Sacco and Vanzetti, for the murders 
of Berardelli and Parmenter; Loeb 
and Leopold, for the murder of Bob- 
bie Franks; and Bruno Hauptmann, 
for the murder of Charles Lind- 
bergh, Jr. 

In selecting the trials to be dis- 
cussed, Mr. Busch has carefully 
chosen eight of the best-known trials 
of the last fifty years. Each of them 
has attracted nation-wide attention 
and, in most instances, has engaged 
the efforts of one of the leading trial 
lawyers of the United States. In pre- 
paring his accounts of these trials, 
Francis X: Busch has carefully ex- 
amined the trial record or the 
printed appeal record in each case, 
with the exception of the Steunen- 
berg case, of which no stenographic 


record exists. In that case, therefore, 
Mr. Busch had recourse to the ac- 
counts of the trial which appeared 
in contemporary newspapers, Mc- 
Clure’s Magazine, and Clarence Dar- 
row’s Autobiography. 

In plowing through the volumi- 
nous records of these cases and pre- 
senting them in a compact and easily 
readable form, Mr. Busch has per- 
formed an invaluable service both to 
his fellow members of the Bar and 
to the American public as a whole. 
His fifty years of experience in the 
trial practice have enabled him to 
separate the significant from the ir- 
relevant and to boil down the multi- 
tudinous details to those facts which 
have a direct bearing upon the issue 
before the court. 

His legal knowledge has also en- 
abled him to point out the legal is- 
sues actually involved so that the 
lay reader, as well as the lawyer, is 
aware of what the precise issue is 
which has to be considered. This is 
particularly helpful in the account 
of the Sacco and Vanzetti trial, 
where Mr. Busch performs a most 
valuable service in pointing out that 
the evidence concerning the anar- 
chistic activities of the defendants 
was introduced by the defendants 
themselves and the State had pre- 
sented nothing but evidence of the 
defendants’ guilt of the murders of 
the paymaster and his guard. 

Mr. Busch’s experienced judgment 
also makes its contribution in an- 
alyzing the complicated technical 
evidence presented in the trials of 
Bruno Hauptmann and Alger Hiss 
and the complicated legal problem 
involved in the trial of D. C. Steven- 
son for the murder of Madge Ober- 
holtzer. In all these cases he succeeds 
in making the accounts of the trials 
easily readable and understandable 
while, at the same time, pointing up 
clearly the issues involved and ana- 
lyzing with clarity and impartiality 
the evidence presented. 

Both these books make entertain- 
ing reading for lawyers and laymen 
alike; and for lawyers they contain, 
in addition, some valuable lessons 
concerning the conduct of trials. 
One has the feeling, however, that 
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the accounts could have been made 
more interesting if Mr. Busch had 
gone somewhat outside the actual 
records of the cases. One would like 
to know more about the persons in- 
volved in these famous cases, while 
Mr. Busch has sketched only the 
bare bones. In this reviewer's opin- 
ion, Mr. Busch could profit by a 
study of Edgar Lustgarten’s Defend- 
ers Triumph. A little more of Lust- 
garten’s story-telling technique added 
to Mr. Busch’s mastery of the legal 
facts involved would make the char- 
acter’s more alive and the accounts 
of the trials more interesting. Mr. 
Busch does a little of this in his ac- 
count of the Leo Frank trial; and, 
as a result, that narrative is one of 
the most absorbing of the whole 
series. 

By suggesting how these works 
could be improved, I do not wish to 
detract in any way from their ex- 
cellence. Francis X. Busch has done 
a wonderful job in presenting these 
cases in an easily readable form; and 
lawyers and laymen alike can derive 
both entertainment and profit from 
reading these books. The layman in 
particular should read these trial 
accounts, for they will demonstrate 
to him with what care criminal jus- 
tice is dispensed in the United States 
and show what great precautions 
are taken to secure to each defendant 
a fair and impartial trial based upon 
the evidence of the case. 

CurisTIAN M. LAuRITZEN II 
Chicago, Illinois 


Dr. JOHNSON AND THE ENG- 
LISH LAW. By E. L. McAdam, Jr. 
Syracuse, New York: Syracuse Uni- 
versity Press. 1951. $3.00. Pages 202. 


Poverty prevented Samuel John- 
son from studying law formally and 
pursuing it as a profession, but his 
interest in legal history, the law’s 
development and the problems of 
practice never flagged. This pen- 
chant has come increasingly to the 
attention of scholars. Recently Sir 
Arnold McNair charmingly told of 
the life and works of Dr. Johnson 
as they impinged -at every turn 
upon the law and its perplexing 


questions. (See the JOURNAL, July 
1949.) Here again, we have the results 
of a further and more intensive re- 
search and analysis in this work of 
McAdam. 

“Like all great talkers, Johnson 
could speak, and delighted to speak, 
on any side of a disputed question,” 
as Boswell tells us. It is no wonder 
that so many of his friends sought 
his aid in preparing their arguments. 
He was ready for any occasion and 
any topic, howsoever abstract or 
The author, therefore, 
rightly hails him as “the great law- 
yer-layman of his century”. 


technical. 


As an indication of the impress of 
Sam Johnson, the moralist, upon the 
nineteenth century, one can recall 
the favorite comment of George 
Henry Lewes that he tested the 
worth of an individual by how well 
he liked and how much he got out of 
Boswell’s Johnson. One wonders 
what Lewes’ opinion would be when 
faced with the twentieth century 
findings of the author of this volume 
under review, for Johnson now ap- 
pears not only as the great lawyer- 
layman but also the greatest legal 
ghost writer of his century. Moraliz- 
ing Sam Johnson told us nothing of 
this aspect of his versatility and our 
author sees fit to cast no moral 
judgment upon him. 

McAdam simply recites the facts 
about a noteworthy event in Eng- 
lish legal history. Blackstone, the 
first Vinerian Professor of Law at 
Oxford, was succeeded by a pupil, 
Robert Chambers, who felt impelled 
to follow in the footsteps of his mas- 
ter by giving a series of lectures in 
the spirit of the more famous Com- 
mentaries. Difiidence caused him to 
delay the occasion until finally he 
succeeded in getting his friend, Sam 
Johnson, to outline his course and 
fill in many of the sections with an 
unmistakable Johnsonian flavor. Our 
author has fine combed the results 
with the acumen of a tune detective 
and brought to light the hitherto 
unknown relation of Sam Johnson 
to these lectures as ghost writer par 
excellence. 

The work affords other interesting 
details and impressive snatches of 


Books for Lawyers 


legal flavor from the acknowledged 
works of Johnson, all with a view to 
sustaining the thesis that the law was 
never far removed from Johnson's 
interest, from the days of the Parlia- 
mentary Debates, through notable 
evidence in the pages of The Diction- 
ary, the Rambler, the Adventurer 
and the Idler. “It should be noted 
again”, concludes our author, “how 
often Johnson is interested not mere- 
ly in the fact that a law exists, but 
that it is equitable and just: his ap- 
proach is broad and humane.” 


LEsTER E. DENONN 
New York, New York 


Preparation FOR TRIAL OF 
CIVIL ACTIONS. By Eustace Cul- 


linan. 


Reinrorcements FOR 
PREPARATION. By Herbert W. 
Clark. Philadelphia: The Committee 
on Continuing Legal Education of 
the American Law Institute, collabo- 
rating with the American Bar Asso- 
ciation. 133 South 36th Street. $2.50. 
Pages 115. 

This is the first of several books 
which will constitute “Series Three” 
to be published by the Committee 
on Continuing Legal Education, the 
series being designed to cover the 
presentation of civil litigation “from 
beginning to end”. 

The authors of the book here re- 
viewed have notably achieved the 
“practicality” which they sought. 
The illustrative anecdotes presented 
are wisely chosen and are plainly 
drawn from a tempered depth of ex- 
perience. 

While the book presents, in one 
cover, articles by two different au- 
thors, it is a well-integrated job and 
is properly to be regarded as one 
work. Many of the admonitions will 
be familiar to the experienced law- 
yer, but it is most rewarding to have 
even those made available in so con- 
venient and concise a format and, 
in addition, there are many sugges- 
tions which will be new to most, 
and certainly so to the younger 
lawyers. 

(Continued on page 330) 
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® Members of the Chicago Bar were 
saddened by the death, on February 
1, of Clarence P. Denning, Execu- 
tive Secretary of the Chicago Bar 
Association for half a century. 

He was well and affectionately 
known throughout the Bar of the 
nation. We join in the universal 
tribute to his memory. The follow- 
ing memorial note was prepared for 
the JouRNAL by one of his close 
friends: 

In recent years many historians, 
professional students of government, 
lawyers and intelligent laymen have 
frequently surveyed the record of 
modern man’s unceasing efforts to 
establish and maintain for society, a 
condition of liberty and order under 
law. Among the facts and factors 
that have arrested the intelligent 
attention of every such student or 
observer, surely the achievements 
and influence of the organized Bar 
have been of prominence—greatet 
or less according to the degree of in- 
formation possessed by the observer. 
These factors have appeared in the 
forms of institutions, and of men— 
that is to say, of individuals. 

To the minds of all who admit or 
recognize that the propositions just 
stated are factual, today surely comes 
the not somber, but sober, realiza- 
tion that one of those individuals 
who in himself amounted to an in- 
stitution, has now rounded out his 
personal record and has presented to 
the profession and to the public, an 
instance and also a pattern of per- 
haps the only manner in which men 
can bring the rule of reason into 
their lives and affairs and there main 
tain it. To do just this has ever been 
the ultimate goal of the lawyer. 

Some thousands of men and wo- 
men were privileged to come into 
personal contact and association 
with one such institution—the man, 
Clarence Paul Denning. A greater 
number were and will continue to 
be the occasional—often uncon- 
scious, but by no means remote or 
casual—beneficiaries of his thought, 
labors and influence. 
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Clarence Paul Denning, 1879-1952 


It is only natural that many of 
these individuals have visualized the 
struggles of society to increase its 
own competence, virtues and dura- 
bility, as at best doubtful and even 
at times apparently hopeless. Even 
men of superb courage and good 
will frequently experience _ pessi- 
mism when weighing the chances 
that the rule of survive 
despite the inherent inadequacies 
and futilities of even its best instru- 
ments, despite the scarcity and im- 
permanence of its agents both hu- 
man and material. 


law can 


Today, and in the light and ex 
ample of a great life whose passing 
inspires these words, can any of us 
resist the conviction that occasion- 
ally, stalwart, effective, and wholly 
devoted instruments and 
agents do emerge, and in themselves 


human 


produce a dilution, a challenge, in 
deed a virtual dissolution of our de 
spair over the possibility of progress? 

Members of the organized pro- 
fession who read these words have 
seen and will continue to find in 
their own organizations and in any 
larger association of which they are 
an integral part, officers and servants 
who stand as additional instances ot 
such priceless human agents. 

Many who see this, workers in 
and in the environs of the organized 
Bar, will inevitably hear such cries 
as, “But where will we find the 


means?” “Where can you enlist 
those having the necessary gifts, 
abilities and character?” ‘Who 


would find a rewarding life in a 
career of leading or 
serving—a 


guiding—or 
even profession whose 
members will always be sore beset 
with their individual private prob- 
lems and responsibilities?” “Is there 
any evidence that there will be avail- 
able men who can make headway 
against such obstacles?” 

Perhaps hereafter at the very mo- 
ment when such questions are ap- 
prehensively voiced, hitherto down- 
cast eyes may be lifted with conf- 
dence, and in reply may come the 


answer “I know what you mean; 


The answer is, 
Yes! There was Clarence Denning, 
you remember.” 


you want evidence. 


The Chicago Bar Association's 
Board of Managers adopted the fol 
lowing memorial resolution: 


Be It Resotvep by the Board of 
Managers of The Chicago Bar Associa 
tion at a meeting held on the four- 
teenth day of February, 1952, that the 
following memorial be spread of rec- 
ord in the minutes of the Board, pub 
lished in the Chicago Bar Record, and 
that it be properly engrossed and il 
luminated on parchment in two coun 
terparts, one to be delivered to the 
family of Clarence P. Denning as a 
token of the sentiments of The Chi 
cago Bar Association, and the other 
suitably framed to hang in the halls 
of The Chicago Bar Association in 
perpetuity. 

CLARENCE P, DENNiNG, inspired 
leader of the legal profession in Chi- 
cago, spent half a century laboring 
for The Chicago Bar Association. His 
title, Executive Secretary of The Chi 
cago Bar itself denotes 
little of his towering stature. Judges, 
statesmen and civic and _ political 
leaders were moved and influenced by 
his wisdom and his faith. Two things 
were very dear to him, the sustaining 
and improving of the standards of 
the Bar, and the uplifting and preser- 
vation of the highest ideals in the ad 
ministration of justice. 


Association, 


With unique genius he combined a 
clear vision of the highest reaches of 
the spirit with an exact understand 
ing of routine day to day events. 

While his interests were broad and 
his talents versatile, nevertheless he 
approached each problem with con 
scientious thoroughness and penetrat 
ing insight. 

His deepest persuasion was that to 
practice law was not to indulge in a 
money-getting trade, but to 
function in an honored profession in 
the Temple of Justice. 


mere 


His feet were on the ground but his 
head reached high over the clouds 
into the sunshine. 

His work was creative and dynamic 
and the impetus for good which he 
gave The Chicago Bar Association 
will never end. 

With his firm and unshakable in 
tegrity, he combined kindliness, tol 
erance and human sympathy and 
understanding. These things shall 
always remain in our memory. 
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® In traveling over the country I 
have been impressed with the favor- 
able reaction to the communist 
pamphlet prepared by our Commit- 
tee on Communist Tactics. This was 
available in limited edition at the 
time of the Annual Meeting last 
September in New York and only 
recently has a copy been placed in 
the hands of each member of the 
\ssociation. It was through the gen- 
erosity of the West Publishing Com- 
pany that this distribution was pos- 
sible. 

From personal discussion with law- 
yers in all sections of the country 
as well as through letters addressed 
to Austin Canfield, Chairman of the 
Committee, it is clear that the com- 
munist brief has met with a most 
enthusiastic reception. Lawyers have 
Bar 
\ssociation is the only national or- 
ganization that has dared to speak 


said to me that the American 


up on this subject. One man wrote: 
“The work which the American Bar 
\ssociation is now doing to oppose 
communism is the most important 
task ever undertaken by the Associa- 
tion.” 

Requests for copies have been com- 
ing in from all quarters. Manufac- 
turing corporations are asking (and 
receiving) permission to make re- 
prints for delivery to their employees, 
customers and shareholders. Life in- 
surance companies are working on 
plans to place a “copy in the posses- 
sion of each policyholder. Labor un- 
ions desire to send the brief to their 
members. 

The pamphlet is serving the dual 
purpose of furnishing our people the 
basic material as to what communism 


really is and at the same time the 
American Bar Association is afforded 
an outstanding method of develop- 
ing good public relations. At the 
present writing the Committee on 
Communist Tactics has a further re- 
port ready to submit to the House 
of Delegates at the Mid-year Meet- 
ing. 


Death of Judge Patterson 

The tragic death of Robert P. Pat 
terson has deprived the American 
Bar Association of an effective and 
illustrious committee chairman. As 
head of the Commission on Organ- 
ized Crime, Judge Patterson gave this 
Association the benefit of the same 
qualities of leadership displayed in 
all of his public undertakings. I 
had the good fortune of serving as 
a member of the Patterson Com- 
mission until assuming the present 
office and with some difficulty pre- 
vailed upon Judge Patterson to re- 
main as Chairman of the Commis 
sion until the task was completed. 
This has been broken off by his 
sudden passing. The Commission 
will carry on under the leadership 
of Walter P. Jr., ol 
Memphis, Tennessee, son of a for- 


Armstrong, 


mer President of the Association and 
a member of the Commission thor 
oughly acquainted with its work 
and well qualified to see it through 
to a successful conclusion. 

One important phase of the Com- 
mission’s undertakings is to prevail 
upon the profession to take vigorous 
steps in cleaning its own house as 
to members of the Bar who violate 
the Canons of Ethics in conniving 
with gangsters. This was brought be- 


lore the Mid-year Meeting of the 
House of Delegates with definite 


recommendations 


Mid-Year Meeting 

The few days preceding the House 
meeting were more than filled with 
events of first importance to the As- 
sociation. In addition to meetings 
of the Administration Committee, 
the Board of Governors and many 
of the Standing and Special Com- 
mittees of the Association, three out- 
standing conferences were held. Two 
of these were held on Saturday, Feb- 
ruary 23, and the other on Sunday, 
February 24. 

On Saturday the conference men- 
tioned on this page in a previous 
issue, discussed the plans for a head- 
quarters building, library and re- 
search facilities for bar association 
material, a law center, law library 
and law quarterly. The other gather- 
ing on that day was a nationwide 
conference of persons interested in 
the Lawyer Referral Service. The fol- 
lowing day was devoted to the Con- 
ference of Bar Presidents. This or- 
ganization is of first importance in 
the accomplishment of the co-ordina 
tion of our activities with those of 
the state and local associations. The 
Conference affords an opportunity 
to talk over with the officers of 
state and local associations the means 
whereby they can make use of ma- 
terial provided by our own Sections 
and Committees in the many fields 
of common interest. 


Travel Schedule 

The itinerary has been active, with 
major addresses at meetings of the 
Pennsylvania Bar Association in Har- 
risburg, the New York State Bar 
Association at New York, the Bar 
the State of New 
Hampshire at Manchester, the Trust 
Division of the American Bankers 
Association at New York, the law 
students of Columbia University, the 
law students at St. John’s Univer- 
s‘.y, and the Wisconsin Bar Associa- 
tion at Milwaukee. Along with these 
occasions has come a conference on 
defense mobilization at the office 
of Charles E. Wilson in Washington. 


Association of 
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= Sine Cera 


During the days when Rome ruled the world, Roman 
sculptors sometimes tried to conceal surface cracks in 
their works by pouring melted beeswax into them. An 
unsuspecting buyer, deceived into purchasing the now 
“flawless” statue would proudly display it in his home. 
A few weeks later the beeswax would dry out and, as it 
crumbled away, would reveal the old cracks—and the 
fraud. So reputable Roman art dealers began to guar- 
antee their perfect works as “sine cera”—that is, “with- 
out wax.” Today we trace our word “sincere” to this 
rebellion against beeswax! 

One of the unattractive attributes of many so-called 
successful people is their attitude of smartness. Holmes 
hated the word. The appearance of insincerity is often 
allowed to develop in men who are really honest and 
sincere at heart. Why? Is it a love of smart tricks? Is it a 
desire to be better than one’s competitors? Or is it con- 
ceit? Whatever the cause, it breeds a lack of confidence in 
the man who succumbs to the temptation to substitute 
smartness for sincerity. 

Insincerity breeds lack of confidence—both in the man 
and in the case he advocates. Confidence comes only to 
him who is worthy of it. It is earned and achieved only 
over a succession of many days. It can be lost in a mo- 
ment. Shrewdness in the sense of vigilance and alertness, 
of being keen and sound in analysis, is always commend- 
able. In the sense of misinterpreting, misquoting, or con- 
cealment, it is as despicable as cheating at cards. 

An absolute essential of great advocacy is the appear- 
ance of sincerity. A sincere advocate will get a serious 


308 American Bar Association Journal! 


and usually sympathetic hearing. The man who speaks 
or writes sincerely has the inner confidence that his 
words will not go out of fashion. Sincerity is like a 
magnet—it draws people to the advocate and his case. 
Insincerity, on the other hand, gnaws at the advocate’s 
own confidence in his ability to persuade. In his plan 
for the future conduct of his own life, Franklin resolved 
to aim at sincerity in every word and action—“the most 
amiable excellence in a rational being,” he called it. 
What we do not believe ourselves we cannot say ade- 
quately—no matter how many times we repeat it. Our 
gestures, our facial expressions, our eyes, and our hands, 
—yes, our whole appearance may drown our very words. 

Sincerity is the most valuable asset of an advocate. 
George Wharton Pepper is one of the great advocates 
of our day. Here is the sum of his advice on advocacy: 
“Nothing, however, that the advocate can say or do is 
as important as what the court or jury believe him to be. 
Intellectual honesty and obvious sincerity carry more 
conviction than was ever accomplished by mere utter- 
ance. 

The counterfeit counsellor, like a counterfeit coin, 
will finally be detected. When the test comes only the 
genuine rings true. Wise men will not underestimate the 
average man’s acumen to make this appraisal. Sir Ed- 
ward Marshall Hall liked to tell this story which illus- 
trates the point: 

I well remember listening in a case to a fine speech by a 
man who was a great speaker without being a great advocate. 
The speech was perfect in composition and logic, but it left 
one cold, whereas the speech in reply, badly as it might read 
in the reports, was a human speech on the level of its audi- 
ence, and it won the verdict. A few days later I happened 
to meet one of the jury, and asked him how they failed to 
be convinced by the other speech. “Oh,” said he, “the speech 
was right enough, but he didn’t believe a word of it himself; 
he had his tongue in his cheek all the time.” 

The wise advocate keeps his tongue out of his cheek— 
and the beeswax out of his case! 


® Religion and the Public Schools 


Recently the subject of religion and the public schools 
has again come sharply into the forefront of public 
discussion. The JourNAL in this issue presents two 
articles on opposite sides of this controversy. One (be- 
ginning at page 277) is by T. Raber Taylor, of Denver. 
Colorado, who deplores the exclusion of religion from 
the public schools and implements his attitude with 
an analysis of what he deems to be pertinent history 
and court decisions. The other (beginning at page 
281) is by Dr. Conrad Henry Moehlman, who espouses 
the opposite viewpoint and supports his opinion with 
what seem to him to be the applicable historical and 
legal considerations. 

The Journat is pleased that it is able to bring these 
thorough and timely discussions before its readers with- 
in the short compass of one issue. 
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Editor to Readers 











Our editorial entitled “Reforming the Bench” in our 
February issue, page 133, will have recalled to your 
mind the Survey of Judicial Administration in Metro- 
politan Trial Courts that is now being undertaken by 
the Section of Judicial Administration for the Associa- 
tion. The first of these studies, by Mrs. Maxine Boord 
Virtue, Survey of Metropolitan Courts: Detroit Area, 
has shown vividly some of the peculiar problems of 
those courts and has demonstrated the way they can be 
met by energetic leadership from the Bench. This vol- 
ume was reviewed in our January, 1951, issue, page 47, 
by Chief Justice Arthur T. Vanderbilt of New Jersey. 
See also an article under the same title by Judge Ira W. 
Jayne, Presiding Judge of the Circuit Court of Wayne 
County, Michigan, and Chairman of the Committee on 
Judicial Administration in Metropolitan Trial Courts 
of the Section of Judical Administration and Mrs. 
Virtue (37 A.B.A.J. 444; June, 1951). 

The Detroit courts were the first in America to es- 
tablish pretrial procedure as a regular feature of court 
administration. The practice has been in operation in 
Detroit since 1929 and has served to reduce docket de- 
lays to a very great extent. Current official state reports 
of the Wayne Circuit Court show 50 per cent of all 
civil business disposed of within one month after issue. 
The lag before the oldest case reaches trial, including 
jury tort cases, is fourteen months after issue. This is a 
docket condition excelled in few, if any, courts in 
metropolitan trial districts. Other features of the De- 
troit system originated in recent years include the devel- 
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opment by court rule of the friend-ol-the-court system 
for investigating and supervising divorce cases to 
safeguard the welfare of minor children widely copied 
and adopted and now provided by statute in many 
states. In the last year the system has collected and 
supervised the disposition of more than $10,000,000 in 
alimony and child support. Also in the Wayne County 
court there has been developed by court rule the sys- 
tem of unified docket control under the direction of a 
permanent presiding judge. This has been described 
as meeting the challenge for a unified handling of court 
business by Professor Haynes in Volume 167 of the 
American Academy of Political and Social Science 
Annals (May, 1933). 

Recognizing these accomplishments, the Detroit Bar 
Association in a resolution adopted on November 14, 
1951, said, “Taken as a whole, our several courts rank 
very high with the legal profession. Our courts enjoy 
a national reputation for efficiency, impartiality, in- 
tegrity, and legal learning. Practices and procedures 
originating in both the Wayne Circuit and the Re- 
corder’s Court have been adopted by many courts in 
various parts of the nation.” 

The Section of Judicial Administration and through 
it the American Bar Association has undertaken most 
important work in giving special attention to the 
metropolitan court problem. Surveys. similar to the 
one made in Detroit are now in the planning stage 
for several other large cities and promise to bring 
fruitful results to the administration of justice. In two 
American cities, Los Angeles and New York City, in 
addition to Detroit, as well as in London, England, 
projects for students of the problem on a local factual 
basis are well under way. They promise much for solid 
advance in court administration. 





House of Delegates Approves Dues Increase 


® The proposal to increase the regular dues of the Asso- 
ciation from $12.00 per year for senior members, $6.00 
for membership for those who have been at the Bar less 
than five years, and $3.00 for those who have been at the 
Bar less than two years, to $16.00, $8.00 and $4.00 re- 
spectively, was approved by the House of Delegates at 
its Mid-Year Meeting held in Chicago, Illinois, Febru- 
ary 25 and 26. This action has been under consideration 
by the House during the past two years. The decision 
was made upon the recommendation of the Board of 
Governors which had given thorough study to the 
financial problems of the Association. Membership ap- 
plication blanks showing the new rates are now avail- 
able. Dues payments in full at the new rates accompany- 
ing applications received after April | will be credited 
to the fiscal year July 1, 1952, to June 30, 1953. 
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The Value of Public Service: 


By What Standards Is It To Be Measured? 


by Eustace Cullinan - of the California Bar (San Francisco) 


® The March issue of the JOURNAL 
contained an editorial (page 220) en- 
titled ““The Bar Must Serve the Pub 
lic Well”. The 
community might possibly be better 
served by laymen who are skilled in 


“er 


Its curtain line was: 


technique and have a broad grasp of 
current law than by lawyers who by 
the time they have attained their 
skill in technique have lost their grip 
on current law.” By “current law” 
the editorial seems to mean either all 
administrative law or the statutes, 
regulations and practices commonly 
called labor law, tax law and securi- 
ties law. Most lawyers, I think, would 
say that if laymen can do a better 
job, on the whole, and with respect 
to matters of Jaw, than members ol 
the Bar, in any field of the Bar’s 
proper activity, they should be per- 
mitted to take over. The same could 
be said of architects, engineers, phy- 
sicians, all the licensed and exclusive 
professions, not excepting cosmeti- 
cians, embalmers and various others. 
Privilege carries the obligation of 
superior performance. The first con 
sideration must the 
public. 

What lawyers trained in the com 


be service to 


mon law will quarrel with in the 
editorial is the series of distantly re- 
lated assertions which contain this 
implied assumption; that in the spe- 
cial areas to which it refers, members 
of the Bar are falling down on their 
job and so should step aside and let 
outsiders do it. Otherwise why’ the 
monitory and minatory sermon to 
the Bar? 

The basic premise, which is also a 
basic fallacy, is that the amount of 
money a man earns has a pretty close 
relation to the extent of his contribu 
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tion to society. Adopting any defi 
nition of “contribution to society”, 
whether it lays the emphasis on cre 
ation of wealth, improvement in 
standards of living, or development 
of ideas, we may challenge the prop 
osition that the successful stockmar- 
ket speculator, the Hollywood pro- 
ducer or star who earns a huge salary, 
the wealthy author of popular who- 
dunits or leg shows, has made a 
greater “contribution to society” 
than the scientist who wins a Nobel 
prize once in a life time, the philos 
opher whose ideas mold the thinking 
of generations, though his books 
little the 
Curies, the Einsteins; that Madame 


have sale, the Pasteurs, 


de Pompadour contributed more 
than St. Francis of Assisi, or Joe 
Louis than Ralph Bunche. 

Yet standing on the premise that 
monetary earnings are in proportion 
to the earner’s contribution to so 
ciety the editorial tells us that the 
lawyer’s contribution to society has 
been decreasing in relation to the 
doctor’s because increase of the aver- 
age income of lawyers has not yet 
kept pace with that of doctors. It may 
be that the doctor contributes more 
to society than the lawyer, but it can- 
not be proved by a comparison of in 
comes. There are sounder explana 
tions of why the average income of 
an overcrowded Bar has not grown 
under 

Not 
does it follow from the difference in 


equally with that of the 


manned medical profession. 
income-growth that the doctor, when 
he starts out, is better educated for 
actual practice, and keeps on with 
his education “thoroughly” 
than is the case with the lawyer. The 
fact is that both are green when new 


more 


and both learn by doing. All lawyers, 
like all doctors, should keep abreast 
of their professional learning. Pro 
fessional employment will go to the 
many who do, not to outsiders. 

The that the 
lawyer who relies on his law-school 


editorial declares 
acquired aptitude for legal reasoning 
and expects to acquire the requisite 
detailed information in a labor-law, 
securties-law 


or tax-law, or matter 


between the time when his client 
consults him and the time when it 
becomes necessary to act is failing to 
render the service to which his client 
is entitled. That depends on the cir 
cumstances of the case. We concede, 
however, that a lawyer ought not 
undertake alone to handle a specialty 
case in the fields mentioned, or any 
other specialty, unless he is or can 
become equipped to do so. He should 
do—and he usually does—what a doc- 
tor does in the same situation, con- 
sult a specialist, of whom there are 
plenty in law as in medicine. That 
is what specialists are for. If what the 
lawyer needs is help on accounting 
or other nonlegal matters such help 
is available. 

The editorial remarks that mem- 
bership in the Bar does not confer 
on the lawyer a franchise to levy tolls 
on the public like a robber baron 
who holds a mountain pass. Who 
will contradict? It might have added, 
also without fear of contradiction, 
that a lawyer should not murder his 
mother. 

The next step in the editorial’s 
faulty sorites is the statement that 
the failure of lawyers’ incomes to 
keep pace with the decline in the 
purchasing power of the dollar indi- 

(Continued on page 323) 
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CRIMINAL LAW 


Guilty Intent Held To Be Essential Ele- 
ment of Proof on Indictment Charging 
Conversion of Government Property 


a Morissette v. United States, 342 
U. S. 246, 96 L. ed. Adv. Ops. 180, 
72S. Ct. 240, 20 U.S. Law Week 4069. 
(No. 12, decided January 7, 1952. 


A federal district court convicted 
Morissette of the offense of convert 
ing government property in viola 
tion of 18 U. S. C. § 641. He freely 
admitted removing and __ selling 
dummy bombs dropped on an ail 
force practice bombing range, but 
pleaded that he had no intention ol 
stealing and thought that the prac 
tice bombs (which had been cleared 
from the targets, dumped in hea)» 
accumulate for a 


and allowed to 


period of four years) were aban 
doned, unwanted and considered of 
no value. The trial court refused to 
allow Morissette’s counsel to argue 
to the jury whether he acted with 
innocent intention. The Court ol 
\ppeals affirmed on the theory that 
the offense requires no element of 
criminal intent. 

The Supreme Court 
speaking through Mr. Justice JACK- 
son. The opinion discussed at some 


reyersed, 


length the general common law rule 
that scienter is a necessary element 
of proof for every crime, finding an 
exception to that rule in certain 
modern statutory crimes for which 
penalties are imposed regardless of 
intentional wrong-doing in order 
to regulate kinds of activity thought 
to be inherently dangerous to the 
public order and well-being. The 
opinion lists regulations prescribed 
by labor legislation, statutes forbid- 
ding sales of adulterated milk and 
icts forbidding sale of narcotics as 
being among those crimes for which 





Reviews in this issue by Rowland Ll. Young 


Review of Recent 


Supreme Court Decisions 







no proof of criminal intent ts re- 
quired. 

In the instant, case, Mr. Justice 
Jackson held that Congress had in- 
criminated only “knowing” conver- 
sions of government property and 
found that Morissette could not 
“knowingly” have converted the 
property if he truly believed it to be 
abandoned or unwanted. According- 
ly, the conviction was reversed on a 
holding that the trial court erred 
in instructing the jury that the law 
raised a presumption of guilty in 
tent from the “isolated act of tak- 
ing”. “Whether that intent existed, 
the jury must determine, not only 
from the act of taking, but from that 
together with defendant’s testimony 
and all of the surrounding circum 
stances.” 

Mr. Justice DouGias concurred in 
the result. 

Mr. Justice MINTON took no part 
in the consideration or decision of 
the case. 

The case was argued by Andrew J. 
Iransue for the petitioner, and by 
Robert W. Ginnane for the respon- 
dent 


CRIMINAL LAW 


Indictment for Sending Material ‘‘Con- 
cerning a Lottery”’ Through the Mails 
Dismissed 


@ United States v. Halseth, 342 U.S 
277, 96 L. ed. Adv. Ops. 173, 72 S. 
Ct. 275, 20 U. S. Law Week 4067. 
(No. 91, decided January 7, 1952.) 


Halseth was indicted for violation 
of Section 213 of the Criminal Code 
of 1909, 35 Stat. 1129-1130, 18 U.S.C. 
§ 336, which forbids sending through 
“... letter, package, 
postal card, or circular concerning 
any lottery . . . or similar scheme of- 
fering prizes dependent in whole or 
in part upon lot or chance. .. .” It 


the mails any 





George Rossman 


Editor-in-Charge 


was supulated that Halseth mailed to 
various persons a letter, a circular, 
an order blank and a punchboard, 
suggesting that the recipient might 
obtain free merchandise by selling 
the chances on the punchboard. No 
merchandise was sent with the mail 
ing and if the addressee desired to 
put the scheme into operation, he 
that he could obtain the 
merchandise by mail purchase. The 
district 


was told 


the indict- 
ment on the ground that it did *not 


court dismissed 
state an offense because the mailing 
did not concern an existing lottery. 


On appeal, the Supreme Court 
afrmed, holding that the mailing olf 
gambling paraphernalia that may be 
used to set up a lottery is not a vio- 
lation of the statute. Mr. Justice 
Minton delivered the opinion ol 
the Court. Citing the maxim that a 
penal statute is to be strictly con- 
strued, he held that the words “con- 
cerning any lottery’’ mean an exist- 
ing, going lottery. ‘““The mailing does 
not purport to concern any existing 
lottery, and neither the addressee 
nor the appellee was engaged in the 
operation of a lottery or similar 
scheme. The lottery or scheme would 
come into existence only if the ad- 
dressee put the paraphernalia into 
operation” he declared. “Congress 
has had before it many times the 
question of what gambling devices 
and paraphernalia it would exclude 
from the mails and int2rstate com- 
merce. . . . If punchboards are to be 
added to the category of devices to 
be excluded, it is for Congress to 
make the addition.” 


Mr. Justice DouGias and Mr. Jus- 
tice BurTON dissented without opin- 
ion. 

The case was argued by John R. 
Benney for the United States, and 
by Horace J. Donnelly, Jfr., for 
Halseth 
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Review of Recent Supreme Court Decisions 


CRIMINAL LAW 


Wa;time Suspension of Limitations Act 
Tolls Federal Statute of Limitations 
Only for Crimes Committed Prior to 
December 31, 1946 


ws United States v. Smith, United 
States v. Dailey, 342 U. S. 225, 96 L. 
ed. Adv. Ops. 176, 72 S. Ct. 260, 20 
U. S. Law Week 4078. (Nos. 20 and 
162, decided January 7, 1952.) 

These cases raised a question of 
interpretation of the Wartime Sus- 
pension of Limitations Act of 1942, 
as amended, 18 U. S. C. (1946 ed.) 
§ 590a. Appellee Smith was indicted 
October 2, 1950, for forging the 
name of the payee of a government 
check on or about July 1, 1947. Ap- 
pellee Dailey was indicted Septem- 
ber 29, 1950, for having made a false 
statement in connection with his 
application for Farmers Home Ad- 
ministration services. The District 
Court in each case dismissed the in- 
dictment on the ground that it was 
barred by the three-year statute of 
limitations. Before the Supreme 
Court on appeal, it was argued that 
the Wartime Suspension of Limita- 
tions Act had tolled the limitation 
period. The language of that act 
suspended the running of the limita- 
tion period for certain federal of- 
fenses “until three years after the 
termination of hostilities in the 
present war as proclaimed by the 
President or by a concurrent resolu- 
tion of the two Houses of Congress”. 
Hostilities were declared terminated 
December 31, 1946, by presidential 
proclamation. The question before 
the Supreme Court was whether the 
suspension applied to offenses com- 
mitted after December 31,-1946. 

Mr. Justice DoucLas, speaking for 
the Court, reversed the district 
courts and held that the limitation 
period was not tolled for offenses 
committed after 1946. The Court 
found that the object of the statute 
was to prevent offenses committed 
during the period of hostilities from 
being “legally forgotten” in the rush 
of war activities. The opinion read 
the statute as providing that “The 
time when law enforcement officers 
were busy with war activities is not 
counted; when the pressure was off, 
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the time begins to run again.” 

Mr. Justice CLARK, in a concur- 
ring opinion, said that the limita- 
tion period was suspended because 
of Congress’ realization that it would 
be impossible to investigate and 
prosecute the large number of of- 
fenses arising out of the war effort, 
and that the offenses under consider- 
ation here had nothing to do with 
the war and were committed after 
the need for the statute had ended. 

In a dissenting opinion, Mr. Jus- 
tice Minton, joined by Mr. Jus- 
tice Reep, Mr. Justice JACKSON 
and Mr. Justice Burton, declared 
that he read the statute as suspend- 
ing the limitation period until three 
years after the termination of hos- 
tilities, on which da..: the suspension 
would be lifted asd the period 
would begin to run again. 

The cases were argued by Robert 
S. Erdahl for the United States, and 
by Bernard Margolius for appellee 
Dailey. 


LABOR LAW 


Award of Damages for Unfair Labor 
Practice Upheld Despite Fact Thai 
Damages Accrued Before NLRB De- 
clared Acts To Be Unfair 


® International Longshoremen’s and 
Warehousemen’s Union v. Juneau 
Spruce Corporation, 342 U. S. 237, 
96 L. ed. Adv. Ops. 201, 72 S. Ct. 
235, 20 U. S. Law Week 4082. (No. 
280, decided January 7, 1952.) 


The Juneau Spruce Corporation, 
a manufacturer of lumber in Alaska, 
entered into a bargaining agreement 
with the International Woodworkers 
of America in 1947. The Interna- 
tional Longshoremen’s and Ware- 
housemen’s Union sought the work 
of loading the Corporation’s barges 
for its own members. The Corpora- 
tion’s policy was to use its own em- 
ployees, members of the Woodwork- 
ers union, for the loading work. The 
Longshoremen began picketing the 
corporation’s plant in April, 1948, 
and the mill was forced to shut down 
when the Woodworkers refused to 
cross the picket lines. The mill re- 
opened in July, but the picketing 
continued. The Longshoremen’s 
union notified its Canadian locals 


that respondent’s products were un- 
fair and the corporation was unable 
to obtain longshoremen to unload 
its barges in Canada or Puget Sound. 
In October, the mill closed again be- 
cause of a lack of storage facilities to 
hold the accumulating lumber. In 
August, the respondent filed charges 
with the National Labor Relations 
Board, alleging violations by the 
Longshoremen of Section 8 (b) (4) 
(D) of the Labor-Management Re- 
lations Act, on the ground that the 
Longshoremen had attempted to in- 
duce assignment of particular work 
to their members. The NLRB held a 
hearing and determined that the 
Longshoremen were not entitled to 
the barge-loading work. This was 
an action filed in the District Court 
for the Territory of Alaska for 
damages under Section 303 (a) of 
the Labor-Management Relations 
Act. After a jury trial, the Corpora- 
tion was awarded a judgment for 
$750,000. The Court of Appeals for 
the Ninth Circuit affirmed. 

Speaking for a unanimous Court, 
Mr. Justice Douctas upheld the 
judgment of the courts below. 
Certiorari had been granted to set- 
tle two questions raised by the Long- 
shoremen’s union. The first, whether 
the District Court for the Territory 
was a “district court of the United 
States” within the meaning of Sec- 
tion 303 (b) of the Act, was answered 
affirmatively. While recognizing that 
those words commonly designate 
constitutional courts created under 
Article III of the Constitution and 
not the legislative courts of the Ter- 
ritories, Mr. Justice DoucLas found 
that in this legislation Congress was 
concerned with reshaping labor- 
management relations and was tak- 
ing precise steps to achieve an- 
nounced objectives, one of which 
was to eliminate obstacles to suits 
in the federal courts. The congres- 
sional purpose was more closely ap- 
proximated by not confining the 
words “district court of the United 
States” to “their historic, technical 
sense” he declared. 

The union’s second contention 
was that Section 303 (a) (4) rendered 
illegal only such picketing as takes 
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place after and in the face of a deter- 
mination by the Board that the acts 
complained of were unfair labor 
practices, whereas, in this case, the 
damages for which judgment was 
awarded accrued for the most part 
prior to the Board’s decision that an 
unfair labor practice had been com- 
mitted. “The right to sue in the 
courts is clear, provided the pressure 
on the employer falls in the pre- 
scribed category which, so far as ma- 
terial here, is forcing or requiring 
him to assign particular work to 
‘employees in a particular labor or- 
ganization’ rather than to employees 
‘in another labor organization’ or 
in another ‘class’” Mr. Justice 
Douctas declared. 

The case was argued by Richard 
Gladsteen and Allan Brotsky for 
the union, and by Manley B. Strayer 
for the Juneau Spruce Corporation. 


TAXATION 
Atomic Energy Act Held To Forbid 
Taxation by State and Local Govern- 
ments of Sales to Or Use of Goods 
by Contractor for Atomic Energy 
Commission 
® Carson v. Roane-Anderson Com- 


Review 


pany, Carson v. Carbide and Carbon 
Chemicals Corporation, 342 U.S. 232, 
96 L. ed. Adv. Ops. 198, 72 S. Ct. 
257, 20 U. S. Law Week 4080. (Nos. 
186 and 187, decided January 7, 
1952.) 


A Tennessee statute imposes a 
sales tax on the sale of goods within 
that state and a use tax on the use 
within the state of goods purchased 
elsewhere. Respondents in_ these 
cases were contractors for the Atom- 
ic Energy Commission who paid the 
use taxes under protest and mer- 
chants who paid sales taxes on sales 
to those contactors and ‘who passed 
the goods on to them. These were 
suits to recover the amount of taxes 
paid and to enjoin further collec- 
tions. By divided vote, the Tennes- 
see Supreme Court upheld respond- 
ents, finding that the taxes, though 
not forbidden by the United States 
Constitution, were prohibited by 
Section 9(b) of the Atomic Energy 
Act of 1946, 60 Stat. 765, 42 U. S. C. 
§ 1809 (b). 


Mr. Justice Dovuctas affirmed, 
speaking for the Supreme Court of 


of Recent Supreme Court Decisions 


the United States. He held that Sec- 
tion 9 (b) exempts the “Commission, 
and the property, activities, and in- 
come of the Commission... from 
taxation in any manner or form by 
any State, county, municipality, or 
any subdivision thereof” and de- 
clared that the constitutional power 
of Congress to protect any of its 
agencies from state taxation “has 
long been recognized as applying to 
those with whom it has made au- 
thorized contracts”. He discussed the 
legislative history of the Atomic En- 
ergy Control Act and found that it 
authorized the Commission to use 
private contractors in carrying on its 
affairs and that the use of the word 
activities in the statute was broad 
enough to cover respondents here so 
as to include them within the im- 
munity provisions of the statute. 


Mr. Justice BLack took no part in 
the consideration or decision of the 
case. 


The case was argued by Allison B. 
Humphreys, Jr., for the petitioner, 
and by Oscar H. Davis and S. Frank 
Fowler for the respondents. 


‘ee practice the requisite detachment and to achieve 
sufficient objectivity no doubt demands of judges the 
habit of self-discipline and self-criticism, incertitude 
that one’s own views are not shared. But these are 
precisely the qualities society has aright to expect from 
those entrusted with ultimate judicial power. 
Frankfurter, J., in Rochin v. California, 342 U.S. 165 


(1952) 
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Administrative Law . . . Civil Aeronau- 
tics Board under ruling in Ash- 
backer case one of two mutually ex- 
clusive applications for airline route 
could not be granted until both appli- 
cants were given a hearing. 

® Northwest Airlines, Inc. v. Civil 
Ieronautics Board, C.A. D.C., Jan 
uary 18, 1952, Miller, C.]. 

In this case the Court reversed an 
order of the Civil Aeronautics Board 
which granted Capital Airlines a 
certificate to operate nonstop flights 
and New York 
without hearing or considering the 


between Cleveland 
application for such authority which 
filed by Airlines 
some years previously. In its peti- 


was Northwest 
tion for review of the Board’s order 
Northwest alleged that the Board 
had exceeded its statutory powers by 
failing to hear all applications then 
pending for service in the area. The 
Board, defending its order, argued, 
inter alia, that the two applications 
were not mutually exclusive because 
the award to Capital did not pre- 
clude a subsequent grant of North- 
west’s application. 

However, the Court pointed out 
that when the Board granted Capi- 
tal’s application, it dismissed a third 
airline’s request for the route on the 
ground that 
sufficient to support another airline. 
This indicates, the Court said, that 
the applications were, in the Board's 
opinion, “economically mutually ex- 
clusive”. The Court remarked that 
under the Board’s view mutual exclu- 


present trafic is in- 


be eliminated in 
situation for it 


siveness would 
practically every 
could always be argued that the 
grant of the first application does 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 
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not preclude the grant of others 
subsequently when the volume of 
traffic becomes adequate. Thus, hav- 
ing determined that the applications 
were mutually exclusive, the Court 
applied to the instant proceedings 
the principle of “fair play” an- 
nounced by the Supreme Court in 
Ashbacker . Radio Corporation v. 
Federal Communications Commis- 
sion, 326 U. S. 327. In that case the 
Supreme Court ruled that one of 
two mutually exclusive applications 
for a radio broadcasting license 
could not be granted by the Federal 
until 
both applicants had been given a 
hearing. The opinion concluded by 
noting that the Ashbacker rule was 
previously applied to the Civil Aero- 
nautics Board in Seaboard & West 
ern Airlines v. Civil 
Board, 181 F. 2d 777. 


Communications Commission 


Aeronautics 


Army and Navy courts martial 

. in a court-martial proceeding in 
which trial judge advocate and de- 
fense counsel are field artillery officers 
and not lawyers record of court 
martial need not contain affirmative 
showing that member of Judge Advo- 
cate General's Corps or lawyer-officer 
was unavailable for appointment as 


defense counsel. 


® U.S. v. Davis, U.S. Ct. of Military 
Appeals, January 11, 1952, Brosman, 


Defendant was convicted of 
lengthy unauthorized absences from 
the Army and sentenced to be dis 
honorably discharged by a court- 
martial proceeding in which the 
trial judge advocate and defense 
counsel were field artillery officers 
and not lawyers. The order of the 
United States Court of Military Ap- 
peals granting review of the pro- 
ceeding was limited to the issue of 
“whether the record must affirmative- 
ly show in this case that a member 
of the Judge Advocate General's 


Corps, or an officer admitted to thi 
bar of a federal court or the highest 
court of a state of the United States, 
was not available for appointment 
as defense counsel pursuant to the 
provisions of Article of War 11, 10 
USC §1482”. Article of War 11 pro. 
vides in part as follows: “For each 
general or special court-martial the 
authority appointing the court shall 
appoint a trial judge advocate and a 
defense counsel, .. . : Provided, that 
the trial judge advocate and defense 
counsel of each general court-martial 
shall, if available, be members of the 
Judge Advocate General’s Corps or 
officers who are members of the bar 
of a Federal court or of the highest 
court of a State of the United States 
....” Regarding the selection of the 
trial judge advocate, paragraph 41a 
of the Manual for Courts-Martial., 
1949, provides that “the determina 
tion of the availability of members 
of the Judge Advocate General's 
Corps or of members of Federal o1 
State bars rests exclusively within 
the discretion of the appointing au 
thority and his determination shall 
be final”. The Court, seeing no logi 
cal or policy basis for distinguishing 
the selection of defense counsel from 
selection of the trial judge advocate, 
held this language giving discretion 
ary authority to the appointing ofh 
cer applicable also to defense per 
sonnel. 

Defendant argued that the record 
was defective since there was no 
positive showing of the unavailabil- 
ity of qualified legal personnel. How 
ever, the Court replied that “Al 
though roles are played by executive 
orders, service regulations, and cus 
tomary law, it is well established that 
matters relating to the organization 
and administration of courts-martial 
are governed primarily by enact 
ments of the Congress” and it found 
no congressional mandate requiring 
an affirmative showing of the un 


RUE», 


dy 
; 
| 
i 
i 
& 
Fs 











sen 
pri 
ofh 
the 
nal 
pre 


to 


Ar 
int 
as 


ane 
Dir 
be 
Wi 


wh 
du 


un 






NT 


o the 
ighest 
tates, 
ment 
o the 
1, 10 
| pro- 
each 
1 the 
shall 
and a 
, that 
-fense 
artial 
of the 
ps or 
e bar 
ighest 
States 
rf the 
h 41a 
artial, 
mina 
nbers 
eral’s 
‘al on 
vithin 
ig au 
shall 
» logi 
shing 
from 
ocate, 
etion 
g offi 
» per 


ecord 
is no 
ilabil- 
How 
“Al 
cutive 
1 cus 
1 that 
ration 
artial 
enact 
found 
liring 
e un 






; 
ae 


Th iapeeo 


& 
* 
5 





watlability of qualified lawyers. In 
iddition, it found no relevant order, 
regulation or military practice or 
custom requiring the result sought. 

In further support of this “first 
impression” decision, the Court 
cited Hiatt v. Brown, 339 U.S. 103, 
reh. den. 339 U. S. 939 (35 A.B.A.]. 
853, October, 1949; 36 A.B.A.J. 141, 
110, February, May, 1950) where a 
“roughly similar” problem was pre- 
sented. That case involved the pro- 
priety of designating a field artillery 
officer as law member when officers of 
the Judge Advocate General’s De- 
partment were present. The Su- 
preme Court held that practice not 
to be improper. 


Army and Navy .. . physician inducted 
into Army may be denied commission 
as doctor. 


® U.S. ex rel. Orloff v. Willoughby 
and Lines, U. S. D. C., W. Dist., N. 
Div., Wash., January 9, 1952, Lind- 
berg, D. J. (Digested in 20 U. S. Law 
Week 2337, February 12, 1952). 

In this case petitioner 
« writ of habeas corpus to determine 
legally in- 
ducted into and retained by the 


sought 


whether he had_ been 
\rmy. The question was whether 
under the applicable statute [§ 4 (i) 
of the Selective Service Act] a phy- 
sician could be released from army 
service if he did not receive a com- 
mission as a medical officer. 

In an oral opinion, Judge Lind- 
berg held that the Army did not 
violate any provision of the Act 
when it failed to award a commis- 
sion to the doctor. While the legis- 
lative history of the Act indicates 
that the purpose of the law was to 
encourage and to bring into the serv- 
ice more doctors, the Court noted 
that the law itself does not require 
that the person or doctor drafted 
under the Act must be commissioned 
1s a doctor. In addition, the opinion 
said that the Court has no authority 
to review the action of the Army in 
making classification of or assigning 
its personnel. The Court concluded 
that a physician drafted under the 
\ct is in the service in the same sta- 
tus as he would be had he been in- 
lucted under other applicable stat- 


utes, and this, whether he is used in 


a medical category or not. The Court 
stated: “It is quite possible that it 
[the Act] has served to operate, as 
indicated in the Congressional hear- 
ings, to compel doctors to seek com- 
get the 
rather than take the chance of being 


missions and into Service 
drafted and possibly serving as an 
artilleryman, or infantryman, should 


he be so drafted.” 


Conflict of Laws real property 
majority rule not followed .. . 
Arkansas court has jurisdiction of suit 
for damages to real property located 
in Missouri. 
® Reasor-Hill Harrison, 
Judge, Ark. Sup. Ct., January 21, 
1952, Smith, George, ]. 


(Acknowledging that ‘‘with the ex 


Corp. Vv 


ception of the Supreme Court of 
Minnesota [Little v. Chicago, St. P.., 
M.& O. Ry. Co., 67 N.W. 846] every 


\merican court that has_ passed 
upon the question . . . has held that 
jurisdiction does not exist”, the At 


kansas Supreme Court in this case 
refused to “mechanically” follow the 
held 


Arkansas court has jurisdiction of a 


majority rule and that an 
suit for damages to real property 


located in Missouri. The opinion 


was handed down in a case involv 


a suit brought by Planters Fly- 


ing 


ing Service to collect an account 


from Barton, a Missouri resident, 
for having sprayed insecticide on 
his cotton crop. Barton answered 
and filed a cross-complaint charg- 
ing that the flying service had dam- 
aged his growing crop by using a 
chemical unsuited to spraying cotton 
which was manufactured by Reasor- 
Hill Corporation. Reasor-Hill, an 
Arkansas corporation not authorized 
to do business in Missouri, asked for 
a writ of prohibition to prevent the 
lower court from taking jurisdiction 
of the action on the ground that 
Arkansas courts do not have juris- 
diction of suits for injury to Missouri 
real estate. 

Justice Smith, writing the major- 
ity opinion of the Court, examined 
the origin of the majority rule and 
the reasons which are usually cited to 
The leading American 


case on the question, Livingston v 


support it. 


Courts, Departments and Agencies 


Jefferson, Fed. Cas. No. 8411, held 
that a suit for wrongful entry upon 
Louisiana land could not be main- 
tained in Virginia. However, Justice 
Smith theat 
case, Justice Marshall, who wrote a 


observed that even in 
concurring opinion, expressed dis 
satisfaction with a rule which pro- 
duced “the inconvenience ot a clea: 
although 
English precedent was so firmly es 
tablished he felt himself bound by it. 

Each of the three 
frequently relied upon to justify the 


right without a remedy” 


reasons most 
majority rule, the Court’s opinion 
stated, is “more applicable to in- 
ternational controversies than to in- 
terstate disputes”. First, it is argued 
that courts do not have the ability to 
pass upon title to land located out- 
side their jurisdiction, but Justice 
Smith answered this contention by 
that libraries usually 
contain the statutes and decisions of 
every other state and a few hours re- 


stating court 


search will produce the answer to a 
particular question. Second, it is ar- 
gued that since the tort took place 
where the land is situated the plain 
tiff should pursue his remedy before 
the defendant leaves the jurisdiction. 
However, “In the case at bar”, Jus- 
tice Smith observed, “the poison was 
spread by airplane, and Barton 
could hardly be expected to discover 
the damage and file an attachment 
suit before the pilot returned to his 


Third, 


many courts are reluctant to subject 


landing field in Arkansas”. 


their own citizens to suits by aliens, 
“especially if the other jurisdiction 
would provide no redress if the situ- 
ation were reversed”. However, the 
answer to this argument, the opin- 
ion said, is that Arkansas would be 
providing a sanctuary for those com- 
mitting misdeeds in sister states, 
thereby affording a refuge to any 
person “who is successful in fleeing 
from the scene of such misdeed”. 
The Court concluded that “the 
majority rule has no basis in logic 
or equity” and basic principles of 
justice demand that wrongs should 
not go unredressed. To deny a rem- 
edy to a landowner who has been 
wronged, Justice Smith declared, ‘“‘is 
to encourage skepticism as to the 
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ability of the courts to do their 
duty”. 


Constitutional Law personal, 
pdlitical and civil rights . . . city cen- 
sorship board may bar showing of 
objectionable motion picture since 
motion pictures are not protected by 
First and Fourteenth Amendments’ 
guarantee of freedom of speech and 
press. 

® Gelling v. Texas, Tex. Ct. of 
Criminal Appeals, January 30, 1952, 
Beauchamp, J. 

Contrary to a city ordinance, ap- 
pellant exhibited a motion picture 
which the city Board of Censors had 
found to be objectionable. Appeal- 
ing from his conviction, appellant ar- 
gued that motion pictures are en- 
titled to the same protection the 
press receives under the First and 
Fourteenth Amendments to the Fed- 
eral Constitution. 

Judge Beazichamp, writing for the 
Court, affirmed the judgment of the 
trial court and refused to overrule 
the holding of the Supreme Court in 
Mutual Film Corp. v. Industrial 
Commission of Ohio, 236 U. S. 230, 
decided in 1915. Appellant con- 
tended that the drift of later opin- 
ions of the Supreme Court is far 
from the position taken in 1915, but 
the Court answered that “The Su- 
preme Court of the United States 
may extend the Fourteenth Amend- 
ment to include motion pictures, and 
thus nationalize the industry and re- 
move it from state and municipal 
control, but we are not expecting 
this until it has done so, and certain- 
ly will not yield that important func- 
tion on behalf of the state and the 
municipality until we are forced to 
do it. We respect the decisions of that 
great court to the extent that we do 
not feel that we should speculate 
on a change of sentiment and a re- 
versal of its sound opinions of so 
long standing.” Judge Beauchamp, 
stating that his opinion was based 
on the reasoning employed by Judge 
Hutcheson in RD-DR Corp. et al. 
v. Smith et al., 183 F. 2d 562, fur- 
ther said: “We cannot concede that 
the motion-picture industry has 
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emerged from the business of amuse- 
ment and become propagators of 
ideas entitling it to freedom of 
speech.” He declared that even if 
television and magazines can bring 
improper matters to the youth of 
the country, “we cannot concede 
that this has divested the municipal 
authorities of a right to regulate 
such subjects [as motion pictures]. 
... If the community surrenders its 
power voluntarily, if the state does, 
then we may expect our Federal Gov- 
ernment to move into fields with 
which it should not be encumbered 
and in which it cannot best serve.” 


Government Contracts . Armed 
Services Procurement Act of 1947... 
Office of Defense Mobilization may 
negotiate contracts, without competi- 
tive bidding, with contractors located 
in areas of high unemployment if such 
awards effectuate Armed Services Pro- 
curement Act's policy. 


=" Comptroller General Decision B- 
107236, General Accounting Office, 
January 14, 1952. 


This ruling was issued by the 
Comptroller General of the United 
States at the request of the Director 
of the Office of Defense Mobilization 
who stated that, in order to carry out 
the purposes of the Defense Produc- 
tion Act, Executive Order 10193 and 
the National Manpower Mobiliza- 
tion Policy, the Director deemed it 
necessary to negotiate contracts, with- 
out competitive bidding, with con- 
cerns located in areas of labor sur- 
plus or in industries having critical 
unemployment, and to make such 
contracts although “lower prices 
might be otherwise obtainable”. 

The Comptroller General ruled 
that although there is nothing in 
the Defense Production Aci of 1950, 
64 Stat. 815, which authorizes gen- 
erally the negotiation of government 
contracts or a disregard of normal 
procurement procedures, §2 (c) (1) of 
the Armed Services Procurement Act 
of 1947, 62 Stat. 21, authorizes the ne- 
gotiation of contracts, without com- 
petitive bidding, “when determined 
by the Agency head to be necessary 
in the public interest during the 
period of a national emergency”. 





Such a national emergency was pro- 
claimed by the President on Decem- 
ber 16, 1950. However, the Comp- 
troller General cautioned that “De- 
spite such authority, it would not 
normally appear to be in the public 
interest for the military departments 
to make awards of contracts to a firm 
or group of firms when it is known 
at the time that the services or 
supplies are obtainable elsewhere at 
a lower price. If, however, the mili- 
tary establishments determine that, 
for the reasons set forth in your let- 
ter, it is necessary in the public in- 
terest that awards be made in speci- 
fic instances at prices other than the 
lowest which might be obtainable, 
this Office will not be required to 
object to otherwise proper payments 
under contracts so awarded.” He 
also warned that any abuses of this 
authority by the defense agencies 
would be reported to Congress for its 
consideration. 


Labor Law . . . discharge under union- 
security contract . . . National Labor 
Relations Act provision permitting dis- 
charge under union-security contracts 
of employees expelled from union for 
failure to tender union dues prohibits 
discharge of union official expelled 
because of his failure to execute re- 
quired non-Communist affidavit. 


® In re Kingston Cake Co., Inc. and 
Williams; In re Kingston Mutual 
Assn. and Williams, Cases No. 4- 
CA-267 and 4-CB-46, NLRB, Febru- 
ary 4, 1952. 


In this case the National Labor 
Relations Board ruled that under a 
union-security contract an employer 
could not discharge a union officer 
who had been expelled from his 
union membership because of his 
failure to execute a non-Communist 
affidavit required by §9 (h) of the Na- 
tional Labor Relations Act. The 
officer had championed the cause of 
a rival union organization and re- 
fused to sign the affidavit in order 
to keep his own union off the ballot 
in a representation election. The 
union and employer argued that 
the union membership of the dis- 
charged employee had been termi- 
nated on account of his failure to 
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iender the periodic dues required as 
a condition of retaining member- 
ship, but, after reviewing the facts, 
the Board concluded that he. had 
been discharged because of his fail- 
ure to sign the required oath. “This 
ground”, the opinion stated, “how- 
ever understandable and laudable 
standing by itself, remains one other 
than that failure to tender dues 
which Congress has specifically pro- 
vided shall be the sole defense 
under the amended statute.” The 
union was found to have violated 
§§8 (b) (2) and 8(b) (1) (A) of the 
Act and the company was found to 
have violated §§8 (a) (3) and 8 (a) (1) 
of the Act. 

The opinion was signed by Chair- 
man Herzog and Board Members 
Murdock and Styles. 


Labor Law . . . unfair labor practices 
. . « National Labor Relations Board 
order directing company to cease 
recognizing union representing major- 
ity of employees set aside . . . evidence 
that company assisted union to win 
representation election too insubstan- 
tial to support order. 


® Stewart-Warner Corp. v. National 
Labor Relations Board, C.A. 4th, 
February 5, 1952, Parker, C.J. 

A petition to set aside an order of 
the National Labor Relations Board 
which directed a company not to 
recognize the International Brother- 
hood of Electrical Workers (IBEW), 
\. F. of L., as bargaining agent for its 
employees was granted in this case by 
the Court on the ground that the 
evidence was insufficient to support 
a finding that the company had il- 
legally assisted the union to win a 
Board conducted representation elec- 
tion (see 37 A.B.A.]. 534; July, 1951). 
Certification of the IBEW had been 
withheld by the Board after the elec- 
tion because unfair labor practice 
charges were filed by the United Elec- 
trical Radio and Machine Workers 
of America (UE), C.1.0. However, in 
its findings, the Board had ignored 
the charges made by the UE and 
based its findings on a petition filed 
by the International Union of Elec- 
trical, Radio and Machine Workers 
(IUE), C.I.O., a union which was or- 


ganized when the UE was expelled 
from the C.I.O. on account of its 
communist connections. The Board’s 
findings were based exclusively on 
matters occurring within the six 
months’ limitation period prior to 
January 3, 1950, the date the charges 
were served on the employer. 

The Court, in setting aside the 
Board’s order, pointed out that the 
matters mentioned in the Board’s 
opinion were too insubstantial to 
support a finding of unfair labor 
practice, although there was “much 
evidence in the record of assistance 
given by the company to the IBEW 
prior to July 3, 1949”. In addition, 
the Board had partly based its action 
upon a finding that the company 
had refused to permit UE adherents 
to circulate petitions on company 
property, although such right had 
been accorded the IBEW. Neverthe- 
less, the Court did not believe that 
this constituted discriminatory ac- 
tion or an unfair labor practice since 
the company was not obligated to 
recognize the “non-complying com- 
munist infiltrated union” even if it 
had obtained a majority status. 

The opinion then went on to say 
“And there is no basis for finding 
an unfair labor practice in recog- 
nizing the IBEW as bargaining 
agent” since the company, in de- 
ference to the Board’s withholding 
of certification of the IBEW, had 
itself refused recognition for more 
than six months. But after that time 
independent proof was furnished 
the company that the union repre- 
sented a majority of the employees 
then working. The Court concluded 
that “The assistance given the IBEW 
in the election, while it may have 
invalidated the election, did not dis- 
qualify the IBEW as a bargaining 
representative, if it did in fact repre- 
sent a majority of the employees.” 


Public Utilities . . . antitrust laws .. . 
Federal Power Act. . . Federal Power 
Commission's approval of rate sched- 
ule of electric utility companies parties 
to illegal contract giving each right 
to restrict other's activities does not 
exempt companies from antitrust laws. 
® Consolidated Gas Electric Light 
and Power Co. of Baltimore, Public 





Courts, Departments and Agencies 





Service Comm. of Md. and Federal 
Power Comm. v. Pa. Water and 
Power Co. and Pa. Public Utility 
Comm., C.A. 4th, January 3, 1952, 
Soper, C. J. 

This appeal was taken from a de- 
claratory judgment holding invalid 
an electric power contract (herein- 
after called the Safe Harbor con- 
tract) between three public utility 
companies, Safe Harbor Water Power 
Corporation (Safe Harbor), Con- 
solidated Gas Electric Light & Power 
Company of Baltimore (Consoli- 
dated) and Pennsylvania Water and 
Power Company (Penn Water). In 
an earlier case, Penn Water & Power 
Co. et al. v. Consolidated Gas & Co. 
et. al., 184 F. 2d 552, cert. denied 
340 U.S. 906, supplemental opinion, 
186 F. 2d. 934, a similar “sister and 
supplemental contract” (the Penn 
Water contract) was declared invalid 
as violating the federal antitrust 
statutes and the public service laws 
of the State of Pennsylvania. That 
contract, between a_ hydroelectric 
company, Safe Harbor, and two “re- 
ceiving” companies, Consolidated 
and Penn Water, was invalidated 
because it conferred upon Consoli- 
dated the power to control: “(1) 
the prices at which Penn Water 
might sell its product; (2) the ex- 
tent to which Penn Water might ex- 
tend its plant; (3) the territory in 
which Penn Water might sell its 
product; and (4) the amount of 
back feed energy which Penn Water 
must purchase from Consolidated”. 
The instant Safe Harbor contract, 
the Court said, also contained un- 
lawful restrictions and conditions 
since it gave each of the “receiving” 
companies the right to restrict the 
other in the use of Safe Harbor’s 
production. 


The District Court, in holding the 
instant contract invalid, had em- 
phasized the fact that the contract 
gave Penn Water and Consolidated 
absolute power to restrict each other, 
as well as power to restrict Safe Har- 
bor in its freedom of contract and 
action generally. The Court, affirm- 
ing the District Court’s judgment, 
stated: “It must be borne in mind 
that Safe Harbor is so located as to 


April, 1952 * Vol. 38 317 





Courts, Departments and Agencies 


furnish power to customers in Penn 
sylvania and elsewhere, and that in 
fact its product is delivered over the 
lines of Pennsylvania Water to vari- 
ous utilities in Pennsylvania, Mary- 
land and the District of Columbia: 
and were it not for the three party 
contract, Safe Harbor would be a 
potential competitor in this field.” 

It was contended, however, that 
even if the Safe Harbor contract ol- 
fends the antitrust statute, it became 
valid because the Federal Power 
Commission approved it as a rate 
schedule. The Federal Power Com- 
mission argued that it has been 
given authority to exempt members 
of a power pool from the prohibi 
tions of the antitrust laws by §§20, 
205 and 206 (a) of the Federal Power 
Act. 
Commission to regulate the activi 


Those sections empower the 


ties and to fix the rates of a licensee 
under the Act in interstate 
merce. The majority of the United 
States Court of Appeals for the Dis 
trict of Columbia Circuit, July 3. 
1951, (20 U.S. Law Week 2014, cer 
tiorari granted, U. S. Supreme Court, 
February 4, 1952) agreed with the 
Commission and said that “though 
regulated industries are not per sé 
exempt from the antitrust laws . 

the antitrust laws are superseded by 


com- 


more specific regulatory statutes to 
the extent of the repugnancy be 
tween them where 
provides for comprehensive and de 
tailed regulation of particular indus- 
try, as do. the Interstate Commerce 
Act and the Federal Power Act, 
there is . . . only a limited area for 
application of antitrust considera- 
tions to Commission 
However, the instant Court agreed 
with Judge Miller’s dissent in that 


a Statute 


decisions.” 


case which was based on the view 
that the Federal Power Commission 
can exercise its power under the 
Federal Power Act without setting up 
an arrangement which would be un 
lawful under the antitrust 
Therefore, he had concluded that 
there is no repugnancy between the 
two statutes and no room to say that 
the Federal Power Act supersedes 
the anti-trust statutes. 


laws. 
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Further Proceedings in Cases Reported 
in This Division. 

# The following action has been 
taken in the United States Supreme 
Court: 

AFFIRMED, January 28, 1952: 
Cities Service Co. v. McGrath—Wai 
(37 A.B.A.J. 67, 612, January, Au- 
gust, 1951; 38 A.B.A.]. 69, January, 


1952). 

AFFIRMED, by per curiam order, 
February 4, 1952: Illinois et al. v. 
U. S. et al.—Commerce (38 A.B.A.]. 
66; January, 1952). 

REVERSED, January 28, 1952: Gues- 
sefeldt v. McGrath—War (36 A.B.- 
A.J. 495, June, 1950; 37 A.B.A.]. 
536, 848, July, November, 1951). 


PROBABLE JURISDICTION NOTED, 
February 4, 1952: Joseph Burstyn, 
Inc. v. Wilson—Constitutional Law 
(37 A.B.A.J. 532, 928; July, Decem- 
ber, 1951). 


CERTIORARI GRANTED, January 28, 
1952: U. S..v. Greenberg—Constitu- 
tional Law (37 A.B.A.J. 375, 536, 
764, May, July, October, 1951; 38 
A.B.A.J. 68, January, 1952). 


CERTIORARI DENIED, January 28, 
1952: Coplon v. U. S.—Crimes (36 
A.B.A.J. 316, April, 1950; 37 A.B.- 
A.J. 68, 609, January, August, 1951). 


The Supreme Court, on January 
28, 1952, vacated the judgment in 
Briggs et al. v. Elliott, etc.—Consti- 
tutional Law (37 A.B.A.J. 688; 
September, 1951) and remanded the 
case to the United States District 
Court for the Eastern District of 
South Carolina for consideration of 
a report filed by school officials show- 
ing the action taken by them to 
carry out a decree directing that 
they furnish educational facilities for 


Negroes equal to those furnished 
white pupils. Mr. Justice Black and 
Mr. Justice Douglas dissented. 


On March 13, 1952, the District 
Court, in a unanimous opinion, writ- 
ten by Circuit Judge Parker said 
“the defendants have complied with 
the decree of the court to equalize 
facilities as soon as humanly possible, 
and no good could be accomplished 


for anyone” by the Court's ordering 
in end to segregation now. 


Additional Recent Decisions of Interest 


® Hearn v. State, Fla., 55 So. 2d 559. 
Larceny of several objects owned 
by different persons as one offense. 


® Gabumas v. Pan-American Air- 
ways, N.Y. S. Ct., App. Div., 108 
N.Y.S. 2d 372. 

Air stewardess’ injury while riding 
bicycle in Paris on forced lay-over 
as “arising out of employment”. 


® Correll v. Earley, Okla., 237 P. 2d 
1017. 

Recovery of damages for violation 
of racially restrictive covenants. 
® Hamilton v. Foster, Mo., 50 N.W. 
2d 542. 

Decrease in judge's salary during 
term as result of population de- 
crease. 
® Warner Bros. v. Columbia Broad- 
casting System, U.S.D.C., $.D. Cal., 
Mathes, J. December 28, 1951, __F. 
Supp.———. 

Right to use the “Maltese Falcon” 
character “Sam Spade” in radio and 
television. 


® U.S. v. Haynes School District No. 

8, U.S.D.C., E.D. Ark., Lemley, J.. 

December 13, 1951, ——F. Supp.—— 
“School Lunch Program”. 


® Norton v. Haggett, Vermont Sup 
Ct., Blackmer, J., January 2, 1952, 
85 A. 2d 571. 

Equitable relief denied to party 
who intended to purchase note and 
mortgage but paid note and received 
discharge of mortgage. 


® DeMotts v. U.S., U.S.D.C., Kan., 
Mellott, Chief Judge, January 14, 
1952, 101 F. Supp. 770. 

Right of serviceman’s widow to re- 
cover against serviceman’s mother 
for payments erroneously made to 
mother by Veteran’s Administration. 


® Guse v. A. O. Smith Corp., Wis. 
S. Ct. Fritz, C.J., January 8, 1952, 
51 N.W. 2d 24. 

Workmen’s Compensation as bat 
to husband’s action against wife's 
employer for loss of consortium. 
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® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





How Many Dependents? 


® Clients with sons in the military 
service will be faced with an inter- 
esting problem of how many de- 
pendents they are entitled to claim 
when these sons are released from 
service and, in many instances, com- 
mence their college educations. Espe- 
cially warranting attention will be 
the problem involved when young 
married veterans with children en- 
roll in school to complete their edu- 
cation as many did after World War 
I. 


Assume the case of a grandfather 
taxpayer whose married son has two 
daughters. The son enrolls in his 
third year in undergraduate school, 
intending to get his bachelor’s de- 
gree and then his law degree. As- 
sume further that the son’s educa- 
tional benefits under a new service- 
man’s readjustment act, aS yet not 
finally determined by Congress, pro- 
vide for his tuition and $130 per 
month subsistence. The son is a dili- 
gent student but has no time for 
part-time work to supplement the 
$130 to meet the cost-of-living of his 
amily. The grandfather taxpayer, 
feeling a natural paternal interest 
not only in the son but in his 
daughter-in-law and granddaughters, 


| provides a stipend of $300 a month 


\o be applied to the support of the 
son's family. The question at return 
ime is—how many dependents is 
grandfather entitled to 
laim on his return? Is he entitled 
0 claim the son only, the grand- 
laughters only, or can he claim son, 
daughter-in-law and granddaughters 
as four dependents? 


taxpayel 


Che currently applicable Section 
25(b) (3) defines a dependent in per 
nent part as follows: 





Any of the following persons, over 
half of whose support for the calendar 
year in which the taxable year of the 
taxpayer begins, was received from 
the taxpayer: 

(A) A son or daughter of the tax- 
payer or a descendant of either. 


(H) A son-in-law, daughter-in-law, 
father-in-law, mother-in-law, brother 
in-law, or sister-in-law of the taxpayer. 
A case under the prior law, Clar- 

ence D. Kerr, 46 B.T.A. 1180 (1942), 
throws light on grandfather taxpay- 
er’s problem. During the years 1937, 
1938 and 1939, the taxpayer claimed 
his four granddaughters as depend- 
ents—three by his son, John, and one 
by his son, Clarence. Each son main- 
tained a separate household. During 
the three respective years, John’s 
maximum annual income had been 
$2,600 and the taxpayer had given 
him for general family living ex- 
penses annual amounts ranging from 
$2,736.87 to $4,734.54. Clarence’s 
maximum annual income during the 
three years had been $1,420. The 
minimum annual contribution by 
the taxpayer to Clarence had been 
$2,372.77. The Board of Tax Ap- 
peals disallowed the credit for the 
four granddaughters on the follow- 
ing reasoning: 

There are no doubt many instances 
where grandchildren are dependent 
upon and receive their chief support 
from their grandparents but it seems 
to us that... the gifts were essentially 
to John and Clarence for the family 
as a whole and not to the grandchil- 
dren as such. As Congress limits the 
deduction for dependents to instances 
where the dependent is under 18 
years ene may not secure the coveted 
credit by attempting an entrance by 


way of the back door when the front 
door is closed. [Italics added.] 





Individual Income lax 


Ihe Act 
ol 19144 took a new approach to the 
dependency credit and adopted the 
essential language as it is presently 
set forth in Section 25 (b) (3). The 
Senate Report, No. 885, 78th Con- 
gress, dated May 16, 1944, points out 
that: 


Uhe bill removes the present require 
ment that a “dependent” must be 
under eighteen or incapable of self 
Instead the taxpayer 
a dependent anyone 
whom he furnishes more than half 
the provided the person 
claimed as a dependent is closely re 
lated (within degrees defined in the 
statute) to the taxpayer and is not 
required to file a return. 


may 
for 


support. 
claim = as 


suppor t, 


The history of the prior statute 
in the courts and the legislative his- 
tory of the new statute indicates that 
Congress was seeking to establish a 
clear and certain definition of allow- 
able dependents by setting up defi- 
nite, objective tests in place of the 
former case-to-case value judgment 
of the meaning of “dependent”. Hav- 
ing adopted the broad language of 
“any of the following persons”, Con- 
gress limited the effect of this lan- 
guage by the clear, objective test 
of requiring that the dependent must 
have gross income of less than $600 
(under the latest amendment) dur- 
ing the year. 

In a case decided under the new 
statute, Vene P. Stokes et al. 8 
r.C.M. 592 (June 20, 1949), the tax- 
payers (husband and wife) claimed 
their two grandsons as dependents. 
The father of «*~ grandchildren was 
Army and his wife 
received an allotment for the sup- 
port of herself and the two grand- 
children during the years 1944 and 
1945. At first the allotment was $72 
per month and later was increased 


a private in 


to $100 per month. Taxpayers’ wit- 
that the taxpayers 
“furnished the chief support” for the 
two grandchildren during the years 
in issue, but failed to set forth any 
definite amounts of money. The Tax 
Court disallowed the dependency 
credit for the grandsons on the 
ground that the taxpayers simply 
failed to prove that they furnished 
more than one-half the support of 


nesses testified 
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Tax Notes 


the two grandchildren. The perti- 

nent language is important: 
In our opinion the record establishes 
only that petitioners contributed ma- 
terially to the support of their two 
grandchildren but there is no evi- 
dence as to the amount of such contri- 
bution nor as to the actual cost of the 
support of [the two grandchildren] 
..... Thus there is no factual basis 
on which to draw our own conclusion 
as to whether petitioner furnished 


more than half of the amount ex-, 


pended for the support of those chil- 
dren. 


The quoted language is felt to be 
significant because the Tax Court 
is applying the objective, mathemat- 
ical tests under the statute which 
the legislative history of the 1944 
Act emphasizes as the intent of Con- 
gress. The logical implication of the 
language of the Tax Court in the 
Stokes case is that where a taxpayer 
meets the burden of proof on the 


three tests, t.e., that he (1) contrib- 
utes more than one half the cost 
of the support (2) of a relative with- 
in the specified degree (3) whose 
gross income is less than $600, then 
the taxpayer is entitled to the de- 
pendency credit. 

To return to our hypothetical 
grandfather taxpayer, it appears rea- 
sonable and proper to tell him that 
since his $300 monthly contribution 
to his son’s family is greater in ac- 
tual dollar value than all other in- 
comes which the son’s family re- 
ceives (in this instance the $130 
V. A. subsistence payment), and 
since no member of the son’s family 
has gross income in excess of $600 
(the subsistence payment is not in- 
cludible in gross income), he may 
properly claim all four dependents. 

There must be a caveat in this 
advice. It appears important that the 


Nominating Petitions 


Colorado 


® The undersigned hereby nomi- 
nate James A. Woods, of Denver, for 
the office of State Delegate for and 
from the State of Colorado to be 
elected in 1952 for a three-year term 
beginning at the adjournment of the 
1952 Annual Meeting: 

Alfred Heinicke, C. B. Horn, 
Philip G. Cole, Thomas M. Burgess, 
Merrill E. Shoup and Robert H. La 
Grange, of Colorado Springs; 

Orie L. Phillips, Rodney J. Bard- 
well, Jr., P. H. Lamphere, William 
F. Stevens, J. G. Hodges, Mason A. 
Lewis, Claude M. Maer, Jr., Edward 
G. Knowles, Allan R. Phipps, 
Thomas Keely, W. Clayton Carpen- 
ter, J. Churchill Owen, Donald B. 
Robertson, and Montgomery Dorsey, 
of Denver; 

J. Churchill Owen, of Englewood; 

Robert S. Gast, Jr., Leo S. Altman, 
Benjamin F. Koperlik and Harry S. 
Petersen, of Pueblo. 


Delaware 


® The undersigned hereby nominate 
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Thomas Cooch, of Wilmington, for 
the office of State Delegate for and 
from the State of Delaware to be 
elected in 1952 for a three-year term 
beginning at the adjournment of the 
1952 Annual Meeting: 

Charles S. Maddock, of Newark; 
Howard L. Williams, John J. Mor- 
ris, Jr., William F. Lynch Il, W. 
Reese Hitchens, H. James Conaway, 
Jr., Harold B. Howard, Anthony F. 
Emory, Newton White, Thomas R. 
Hunt, Arthur G. Connolly, Herbert 
L. Cobin, William H. Foulk, Jacob 
Balick, Thomas J. Healy, Jr., Clar- 
ence W. Taylor, Albert J. Stiftel, 
Harold Leshem, Harold N. Green, 
David B. Coxe, Jr., John M. Metten, 
Daniel F. Wolcott, James R. Mor 
ford, William Marvel, William H. 
Bennethum, of Wilmington. 


Maryland 

®" The undersigned hereby nominate 
Charles Ruzicka, of Baltimore, for 
the office of State Delegate for and 
form the State of Maryland to be 
elected in 1952 for a three-year term 
beginning at the adjournment of 


stipend should be apportioned 


among the members of the son’s fam- | 


ily with a minimum of more than 
$130 allocated to the son and the 
balance prorated to the daughter-in- 
law and the two granddaughters. 
The Treasury might argue that the 
Veterans Administration subsistence 
payment -was paid for the sole sub- 
sistence of the veteran and not his 
family, and then, unless the father 
paid more than the 
payment for the sole support ol 
the son, the son would be disallowed 
as a credit. This abundance of cau- 


subsistence 


tion in keeping accurate records of 


the contributions and the manner of 
their apportionment among the four 
members of the son’s family appears 
to be justified by the Stokes and Ker 
cases. 





Contributed by committee member 
Lawrence W. Rabb, Jr. 


the 1952 Annual Meeting: 

L. Edwin Goldman, R. E. Lee 
Marshall, George L. Radcliffe, Addi- 
son E. Mullikin, J. Wallace Bryan, 
Hector J. Ciotti, Raphael Walter, 
Samuel K. Dennis, Edwin T. Dick- 
erson, Albert F. Wheltle, Carlyle 
Barton, Theodore R. Dankmeyer, 
H. Beale Rollins, F. Gray Goudy, 
Samuel S. Smalkin, James Piper, 
Frederick J. Singley, Jr., John J. 
Neubauer, J. Francis Ireton, Wilson 
K. Barnes, Sylvan Hayes Lauch- 
heimer, Wendell D. Allen and Roger 
Howell, of Baltimore; 

C. Walter Cole and J. Howard 
Murray, of Towson. 


Ohio 


® The undersigned hereby nominate 
Eugene J. Chesney, of Cleveland, for 
the office of State Delegate for and 
from the State of Ohio to be elected 
in 1952 for a three-year term begin- 
ning at the adjournment of the 1952 
Annual Meeting: 
M. E. Newcomer, Ralph A. Col: 
(Continued on page 325) 


Fn, age APO RENNIE HE AOR 





und 
of 
the 
reco 
Jou 
pres 
men 
with 
abil 
not 
tO | 
ill-a 
are 
outs 
lati 
the 
by t 
acte 
time 
wha 
sem 
the 
\ 
ercis 
whi 
prec 
Kin; 
on 
Con 
pow 
rela 
and 
wan 
of t 
tion 
with 










oned 
fam- 
than 

the 
*r-in- 
ters. 
t the 
fence 
sub 
t his 
ather 
tence 
‘t ol 
owed 
 Cau- 
ds of 
ver of 
» four 
pears 
Ker 


» kee 
Addi- 
Bryan, 
Valter, 

Dick- 
sarlyle 
meyer, 
youdy, 
Piper, 
hn J. 
Wilson 
Lauch- 
Roger 


[oward 


minate 
nd, for 
or and 
elected 
begin- 
re 1952 


A. Col- 
ge 325) 












PP Sig AIPAC EOI ENTE 3 































































Department of Legislation 


Charles B. Nutting, Editor-in-Charge 








® In the belief that readers of these pages will be interested in descriptions of the 


legislative process in other countries, the Editor-in-Charge plans to publish a series of 


articles dealing with the topic. It is appropriate that the series be inaugurated by the 
First Parliamentary Counsel to the United Kingdom Treasury who, in the midst of his 


many duties, graciously responded to an invitation to prepare the statement on legis- 
lation in the United Kingdom which is presented herewith. 





Notes on Legislation in the United Kingdom 
by Sir Alan Ellis, K.C.B., Q.C. 
First Parliamentary Counsel to the United Kingdom Treasury 


" The writer of this article is the 
head of the legal department of the 
United Kingdom's civil service which 
undertakes the legislative drafting 
of the Government. Having had 
the great honor of an invitation to 
record in short this 
JOURNAL, some observations about 
present-day legislation in the Parlia- 
ment at Westminster he has sought, 
with an increasing distrust of his 
ability to record anything that will 
not be commonplace to its readers, 
to pick out some features not too 
ill-adapted to cursory statement. As 
a result, this article alludes to three 
outstanding characteristics of legis- 
that Parliament; 
the extent to which it is influenced 
by the Executive, its technical char- 
acter, and the prominence of the 
time factor in the handling of it by 
what is a greatly overburdened as- 
sembly, and then briefly describes 
the process of its preparation. 

\t Westminster the Executive ex- 
ercises an influence over legislation 
which it is scarcely adequate to call 
predominating. If in the United 
Kingdom the Government depends 
on the support of the House of 
Commons for its continuance in 
power from day to day, it is a cor- 
relative that the Government can 
and does secure what legislation it 
wants. One may assert this not only 
of the selection of topics for legisla- 
tion and of its main lines, almost 
without qualification, but aiso of 


compass in 


lation in namely, 








“committee points” with but little 
qualification. Perhaps this is to be 
connected with the marked and in- 
creasing inclination which the elec 
torate has shown for confining po- 
litical difference to issues between 
two parties and no more, with a con- 
sequent withholding of votes from 
independents which strengthens dis- 
withih each of the two 
parties. Be that as it may, the Gov- 
ernment of the day can count on 
consistent support from almost every 
member of the majority party, not 
only when the principles of legisla- 
tion that it wants are put on second 
reading but also when details are 
put in committee and on report. In 
committee they may occasionally 
comment forcibly, sometimes with 
the result of securing modification, 
but to carry difference to a divi- 
sion is exceedingly rare. 

Not only does the Government 
secure what legislation it wants, it 
can and does also prevent legisla- 
tion that it does not want. By the 
effect of standing or sessional orders 
of the House of Commons nearly 
the whole of the time of the. House 
available for legislation is put at the 
disposal of the Government and is 
in fact appropriated to measures ini- 
tiated by them and to any few ini- 
tiated by others which they may de- 
sire to support. In the House of 
Commons private members have at 
their disposal but the five hours of 
a Friday's sitting on ten Fridays in 


cipline 


a Parliamentary year. These latter 
periods are devoted to bills initiated 
by members who have secured prior- 
ity in a ballot; they are too meagre 
to afford any hope of the passing 
of any major measure, and, although 
by custom the Government does not 
exercise its party discipline to defeat 
a private member’s Bill, it can by 
influence usually secure that one 
which it dislikes is successfully ob- 
structed. A Bill initiated in the 
House of Lords cannot make prog- 
ress in the Commons unless the Gov- 
ernment allots time to it. The amour 
propre of the legislature is concili- 
ated by one of the many gracious 
fictions which lubricate the working 
of British institutions, for measures 
to give effect to government policy 
are introduced by a particular Min- 
ister as an individual member of 
the legislature and not outwardly 
in the name of the Executive (ex- 
cept in the case of proposals for 
taxation or expenditure, which are 
entertained only on the express rec- 
ommendation of the Crown). But 
every private member knows the 
reality: that it is virtually impossible 
for him to secure legislation to which 
the Government is hostile or even 
merely indifferent. 

Since, in the United Kingdom, the 
Government based on the party in 
power has a predominating influence 
in the legislative field it might be 
supposed that the output of Parlia- 
ment would consist mainly of acts 
of some considerable political in- 
terest. The political theorist might 
suppose that, since the sphere of 
the legislature is the law, the output 
would in general be of interest to 
the lawyer. The truth, however, is 
more prosaic, certainly in the United 
Kingdom and no doubt in any other 
country in which control and activ- 
ity on the part of the sovereign 
power range widely, not only ir the 
functions of law and order aad de- 
fense but over economic and social 
concerns. For such control and ac- 
tivity cannot exist without a vo 
luminous code of compulsory and di- 
rectory enactments, and these inevi- 
tably stand-in need of constant ad- 
justment to changing circumstances. 
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Ihe result is that the great mass 
of legislation is highly technical, 
consisting much less of new projects 
of political interest or alteration or 
codification of rules of law than ol 
detailed adjustment of a voluminous 
and complex administrative code al- 
ready in day-to-day operation. The 
session of 1948-49, the last session in 
which Mr. Attlee’s government had 
a large majority, affords a fair sam- 
ple. Of the acts passed in that session, 
numbering a hundred and _ three, 
only two were of any considerable 
political interest, namely, that for 
bringing the iron and steel industry 
under public control and that re- 
stricting the powers of the House 
of Lords by reducing to one year 
the period which must elapse be- 
tween successive approvals of a bill 
by the Commons for it to become 
law without the consent of the Lords. 
There were three other acts of some 
novelty and general interest—estab- 
lishing a system of state assistance 
towards legal costs of people of 
small means, giving rights of access 
to open country and providing finan- 
cial support for a national theatre: 
and two of interest to lawyers—a big 
revision of the patent law, and the 
abolition of “restraint on anticipa- 
tion” of income of married women. 
Nearly all the rest were either finan- 
cial measures of a recurring kind 
or in the nature of adaptations of 
greater or less importance of the ex- 
isting mechanism of administration. 
There were indeed exceptions of 
some interest in the alteration of 
the Canadian constitution (for 
which Canada still looks to the Par- 
liament at Westminster) to bring in 
Newfoundland, and in two measures 
dealing with the reactions in the 
United Kingdom’s law of changes in 
the status of the Repyblic of Ire- 
land and of India respectively. But 
the figures as a whole show plainly 
the general character of the acts of 
that session: some of them of length 
and importance, but nearly all dull 
and barely intelligible to others than 
those concerned with the working of 
the machine. 

A modern government in the 
United Kingdom, faced with the 
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need for securing at least some of 
the legislation of a political charac- 
ter which it and the party maintain- 
ing it in power desire and a greater 
volume of routine legislation, is sub- 
ject to constraints imposed by short- 
age of Parliamentary time and by the 
division of that time into the com- 
partments constituted by sessions. 
Time is short because the House of 
Commons accepts a burden of keep- 
ing the affairs of the country under 
constant review which is almost be 
yond its capacity, and because in 
legislation it is driven by the tradi- 
tion, and the established practice of 
the interpretation, to 
legislate on detail as distinguished 
from enacting principles. For achiev- 
ing reasonable dispatch and over- 


courts in 


coming obstruction, resort is had to 
the salutary expedient of empower- 
ing the Chair to discriminate be- 
tween proposed amendments and to 
select for debate only those which 
raise real issues, and to the more un- 
‘popular devices of the “closure” 
(under which the Chair may accept 


a motion to bring debate on any 
point to a summary end) and of the 
“guillotine” (under which the House 
decides in advance to vote on given 


fixed time 
though they may then not have been 
discussed) . 


provisions at a even 
But despite resort to 
these expedients the clock remains 
ever a prime factor in the legislative 
process at Westminster. The session, 
which may lawfully be of any dura- 
tion but which usually runs in effect 
for about a parliamentary year, from 
the autumn to July, is a unit of 
time within which all stages of a 
bill must be taken; any bill pending 
at the end of a session lapses. The 
reason for this rule may be hard to 
formulate, but its rooting in sound 
political instinct is evidenced by re- 
peated failure of attempts to alter 
it, perhaps because a minority’s 
chance to play for a draw has been 
felt to be valuable. 

Consequently the Government has 
to plan a legislative program for each 
session in advance, to keep to the 
plan so far as the recurrent emer- 
gencies characteristic of the times 
permit, and to ration the demands 


Department of Legislation 


of the department for adjustments of 
the acts which they administer. \ 
Cabinet committee on the 
plan for each session early in the 
course of the preceding one, revises 
it up to the beginning of that session 
when its features 
nounced in the King’s speech, and 
keeps it under review at weekly 


Starts 


main are an 


meetings throughout that session. 
The preparation of the major bills in 
it has of course to be in progress 
during a substantial part of the pre 
ceding session. 

The predominance of the Execu 
tive in legislation at Westminster, 
its technical character and the need 
to plan it in advance, dictate the 
manner of its preparation, namely, 
by a permanent body of experts in 
the employ of the Executive. It is 
done, as was indicated at the outset, 
by a department of the civil service, 
which is known as the Parliamentary 
Counsel. The department is staffed 
by barristers, recruited from time to 
time from among men with some 
years experience at the Bar who ma\ 
be found willing to give up private 
practice and to enter the permanen! 
civil service. The department was 
established some eighty years ago 
and has been successful throughout 
its existence in enlisting men of a 
high standard of ability. It consists 
of seven principals and an approxi 
mately equal number of assistants 
Each of the principals takes full 
responsibility for form and proce: 
dure on each bill allocated to him 
and is concerned with it continuous 
ly from the beginning of its prepara- 
tion to its introduction and through 
its stages in the Houses up to its 
passing into law. The department is 
under the orders of the Treasury 
as the center of the Executive and 
its services are assigned by them 
pro hac vice, in accordance with ar- 
rangements made by the cabinet 
committee mentioned above and the 
Cabinet Office, to the Department of 
the Minister responsible for each 
bill. Instructions on policy are given 
to the Parliamentary Counsel by 
that Department, and the bill is 
worked out by him in collaboration 
with its officials, and when ready is 
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submitted to the same Cabinet com- 
mittee, or in the case of first-class 
measures to the Cabinet itself, for 
approval by the Government as a 
whole. In matters technical to him 
the draftsman is his own master, sub- 
ject to occasional direction or ad- 
vice which he may receive from the 
|.ord Chancellor or the law officers 
in the Government. The services of 
the department are not available to 
private members, unless the Govern- 
ment directs it to give assistance to 
them; they have to resort to such 
assistance as they can get from law- 
vers unpracticed in the peculiar art 
needed, and the resulting defects in 
the form of private members’ bills 
are an additional obstacle to their 
chances of passing. 

The organisation of the depart- 
ment and its method of work have 
been found satisfactory to successive 
governments of whatever political 


to putting their legislative projects 
in coherent form and in due se- 
quence and to giving them reliable 
advice on law and procedure. To 
the public, and even to lawyers it is 
almost entirely unknown, and, whilst 
it is the anonymous butt of much of 
that impatience naturally felt by the 
plain man with the unintelligibility 
which is inevitable in the technical 
legislation of today, the public is 
vaguely conscious that it somehow 
gets things done as they must be. 
Naturally, however, it is not pos- 
sible for seven men to undertake the 
preparation of the whole of the leg- 
(or at 
all events in fact enacted) for regu- 


islative instruments needed 


lating the concerns of the United 
Kingdom and its dependencies. For 
Scotland, which has a system of law 
different from that of Great Britain, 
there is a separate smaller depart- 
ment. Northern Ireland, and in small- 


Cepartment of Legislation 


their own on a considerable range 
of subjects which is prepared local- 
ly. The great bulk of the legislation 
for the dependencies is the concern 
of the colonial Governments or Leg: 
islatures. Moreover for the United 
Kingdom itself as a whole there is 
annually a great volume of legisla- 
tion under delegated powers. This is 
ordinarily handled within the de- 
partments exercising the powers, and 
only such regulations and orders as 
are of exceptional importance or 
difficulty are remitted to the Parlia- 
mentary Counsel. 

It should perhaps in conclusion be 
made clear that in speaking of legis- 
lation this article has throughout ex- 
cluded any references to measures 
which are promoted by local and 
pubiic authorities for their peculiar 
interests, and are dealt with by the 
legislature by a semijudicial process 


complexion, as providing them with 
a single body of experts well adapted 


The Value of Public Service 


(Continued from page 310) 


cates that “for the reasons given or others” 
escape clause) the lawyers are failing to render the serv 


(a useful 


ice that we used to render. 

If failure of a person’s income after taxes to keep pace 
with the cost of living indicates that he is failing to ren- 
der the service that he used to render to society, there 
are few of us, in any profession or occupation, who can 
escape the charge. 

The editorial admits that there are advantages accru- 
ing to society in disqualifying all except officers of the 
courts of law from undertaking the delicate fiduciary 


relationship involved in assisting members of the pub 
lic in the solution of the problems of their rights and 
obligations. But, it adds, and we cannot gainsay, those 


advantages may be outweighed if superior services can 
be obtained at lesser cost outside the chosen group. We 
deny, however, that the Bar, as a whole, is not render- 
ing adequate service, despite whatever proportion there 
may be of elders who have ceased to keep up, and of 
lledglings who have not yet caught up. 

Where else can such superior services be obtained? 
Not from persons who have not been thoroughly 
grounded in the common law. Preliminary negotia- 
tion and discussion with bureau officials on matters of 
fact or of compromise can sometimes be handled by 
experienced laymen; but when questions of law are 
involved a lawyer is needed. There is some nonsense 


er compass the Channel Islands and 
the Isle of Man, enact legislation of 


quite separate from the course of 
public legislation. 


about the difficulty of mastering labor law, tax law or 
securities law. Much of it is not law at all. Those 
branches present no more difficulty to a diligent law- 
yer trained in the common law than antitrust law o1 
public utility law does. Those who know only “current 
law” may have little more understanding of it than a 
parrot could acquire. 

If what the editorial means is that students in law 
schools should concentrate there on these statutory 
specialties at the cost of sacrificing their preparation on 
common law subjects, I am not alone in thinking that 
that is. mistaken. Neither law schools nor medical 
schools attempt or should attempt to turn out specialists 
lacking in the fundamental training that every lawyer 
or every doctor should have as a foundation for his 
specialty. A student cannot cover fundamentals and 
specialties in ordinary course. Moreover, in these times, 
when governmental administrative agencies, composed 
largely of laymen, often ignorant or partisan, tend to 
confuse the functions of the legislative and judicial 
with those of the executive branch, the protection of 
the rights and liberty of the citizen calls loudly for the 
aid of attorneys schooled in the common law. There 
have been times when a client’s only hope of obtaining 
justice lay in the chance that such a tribunal, by de- 
priving him of a constitutional right, would open for 
him access to an impartial court. 

For an example of justice from the bureaucratic 
standpoint, see United States v. Wunderlich, 342 U. S. 
98, 96 L. ed. 67 (November 26, 1951). 
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Practicing lawyer's guide to the 


current LAW MAGAZINES 


Calvin P. Sawyier + Editor-in-Charge 


ConTRACTS—"The Firm Offer 
Puzzle: A Study of Business Practice 
in the Construction Industry”: Pro- 
fessor Franklin M. Schultz, writing 
in the Winter, 1952, issue of the Uni- 
versity of Chicago Law Review (Vol. 
19—No. 2; pages 237-285), makes an 
objective study of the facts of com- 
mercial practice in an area where 
the law on the books is undeveloped 
because of an absence of actual liti- 
gation. Should a subcontractor be 
held by legal sanctions to his bid, 
upon the basis of which the general 
contractor has submitted his over- 
all bid and obtained the contract? 
An extensive factual background is 
developed on the basis of question- 
naire surveys and interviews of both 
general contractors and subcontrac- 
tors and on the basis of trade associa- 
tion literature. In the next succeed- 
ing article, “Promises, Mistake, and 
Reciprocity”, Professor Malcolm 
Sharp comments on Professor 
Schultz’s factual and legal conclu- 
sions from the standpoint of an au- 
thority in the field of contract law. 
(Address: University of Chicago Law 
Review, 5750 South Ellis Ave., Chi- 
cago 37, Ill.; price for a single copy: 


$1.75.) 


Lecat PROFESSION—“The 
Ethics of Advocacy”: In the Decem- 
ber, 1951, issue of the Stanford Law 
Review (Vol. 4—No. 1; pages 3-23), 
Charles P. Curtis turns his outstand- 
ing writing ability to the task of dis- 
cussing some basic issues of serious 
concern to every practicing lawyer. 
The very striking illustrations which 
Mr. Curtis calls forth from his wide 
knowledge and experience at the 
Bar cut deep—for there is at least 
one which is likely to touch a per- 
sonal experience in the mind of al- 
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most any reader. The lawyer's duty 
to his client versus his duty as an 
officer of the court and the identifi- 
cation of his personal self and be- 
liefs with his client and with the 
argument of his client’s case are 
matters that the author frees from 
the doldrums of abstraction which 
usually envelop discussions of legal 
ethics. Sterile pronouncements of 
pious clogma are absent. Broad ethi- 
cal pro Slems of law practice are here 
presented—as they should be—in 
such a way that they demand the 
real attention and immediate con- 
cern of the reader, just as this article 
equally demands the attention of the 
practicing Bar. (Address: Stanford 
Law Review, School of Law, Stan- 
ford University, Stanford, Calif.; 
price for a single copy: $1.25.) 


Mownopoutes—“Moore v. 
Meade Service Co.—Civil Liability 
For Retaliatory Violation of the 
Antitrust Laws’: A comment in the 
September-October issue of the //li- 
nois Law Review (Vol. 46—No. 4; 
pages 654-663) presents a good com- 
pilation of cases and references to 
the doctrines of “in pari delicto” 
and “unclean hands” in antitrust 
cases. There is also an adequate dis- 
cussion of what survival these doc- 
trines may have after the Court of 
Appeals for the Tenth Circuit, act- 
ing under a forcefully succinct re- 
mand by the United States Supreme 
Court “for further consideration”, 
reversed itself and held that an eye 


for an eye is now good law only m 
the ecclesiastical courts. (Address: 
Illinois Law Publishing Corporation, 
Northwestern University School of 
Law, Chicago 11, Ill; price for a 
single copy: $1.25.) 


M onopo tes—“some Pitfalls 
of Economic Theory as a Guide to 
the Law of Competition: An article 
by David McCord Wright in the De- 
cember, 1951, issue of the Virginia 
Law Review (Vol. 37—No. 8; pages 
1083-1094) assays the adequacy and 
validity of academic analyses of the 
never-never land of “perfect” com- 
petition as against what the author 
deems to be the realities of the ac- 
tual, dynamic economic scene. The 
article is a forceful plea against read- 
ing technical analyses of a hypotheti- 
cal stationary economic system into 
the antitrust laws. The author does 
not argue against a real need for 
antitrust enforcement but his bur- 
den is that mere departure from the 
purely competitive model of eco- 
nomic theory should never be taken 
as conclusive evidence of monopolis- 
tic practice. An antitrust program 
that ignores the actual and varied 
factors governing economic activity 
in favor of mere classical assump- 
tions represents, to the author's 
mind, “an outstanding triumph of 
geometry over common sense”. He 
concludes that a useful program of 
antitrust enforcement should pro- 
ceed on more solid ground than this. 
(Address: Virginia Law Review, 
Clark Memorial Hall, Charlottes- 
ville, Va.; price for a single copy: 
$1.25.) 


Remeprs—a note, “The Equi- 
ty Receivership in Mass Tort,” in 
the December issue of the Yale Law 
Journal (Vol. 60—No. 8; pages 1417- 
1425), discusses the unusual situation 
where nonjudgment creditors seek 
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make a prompt request to the address given with remittance of the price stated. If 
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to obtain a receivership solely tor 
moratorium purposes. The author 
points out that the traditional limi- 
iations on the ability of plaintiffs to 
obtain a receivership are perhaps 
subject to a justifiable exception in 
cases where a negligently precipi- 
tated mass disaster threatens to force 
4 normally healthy business into 
bankruptcy. A receivership in such 
a situation, permitting the business 
to continue in order to pay off in 
full the many tort claims, is dictated 
by the interests of all parties con- 
cerned. (Address: Yale Law Journal 
Company, Inc., 401A Yale Station, 
New Haven Conn.; price for a sin- 
gle copy: $1.00.) 


Nominating Petitions 
(Continued from page 320) 


bert, Maurice F. Hanning, Isador 
James H. 
Jacob I. Rosenbaum, Albert J. San- 
ders, Anthony V. Leanza, A. 
lincher, A. H. Fiebach, Joseph A. 
Schlitz, Walter C. Kelley, J. C. Mc 
Clelland, Ira J. Warner, Myron W 
Ulrich, Clifford E. Bruce, Emery S. 
Green, William R. Van Aken, Rees 
H. Davis, J. J. P. Corrigan, Robert 
|. Baker, Lillian M. Westropp, 
David C. Meck, Mary B. Grossman 
and Robert M. Morgan, of Cleve 
land. 
Ohio 
® The undersigned hereby nominate 
Waymon B. McLeskey, of Columbus, 
for the office of State Delegate for 
ind from the State of Ohio to be 
elected in 1952 for a three-year term 
beginning at the adjournment of 
the 1952 Annual Meeting: 
Grauman Marks, Bert H. Long, 
Ed. F. Alexander, George Metzger, 
Robert F. Dreidame, Carl L. Meier, 
Robert P. Goldman, Walter Schmitt, 
Preston M. Simpson, C. R. Beirne, 


Grossmann, Griswold, 


Paul 








T axation—“Tax Aspects of 
Marital Property Agreements”: In 
the November, 1951, issue of the 
Tax Law Review (Vol. 7—No. 1; 
pages 19-59), Samuel Taylor and 
Walter G. Schwartz present a thor- 
ough exposition of the federal gift, 
estate and 
property settlement agreements in- 


income tax aspects of 
cident to marriage and divorce. Of 
special interest to practicing lawyers 
should be the analysis of gift tax 
problems in connection with ante- 
agreements, pri- 
marily the problem of rendering the 
gift sufficiently contingent prior to 


nuptial property 


marriage so as to qualify later for 
the marital deduction. The rather 
surprising implications of Fartd-Es- 





Burton E. Robinson, Chester R 
Shook and Alton E. Purcell, of Cin- 
cinnati; 

Charles W. Steadman, of Cleve- 
land; 

Robert E. Mathews, |]. Virgil Cory, 
James E. Hale and Lloyd E. Bilger, 
of Columbus; 

Philip C. Ebeling, Virgil Schaeffer, 
Maurice J]. Leen, Jr., Harry S. Wi- 
ner, Louis T. Shulman and Eugene 
\. Mayl, of Dayton; 


Harrv S. Wonnell, of Hamilton 


Utah 

® The undersigned hereby nominate 
Franklin Riter, of Salt Lake City, for 
the office of State Delegate for and 
from the State of Utah to be elected 
in 1952 for a three-year term begin- 
ning at the adjournment of the 1952 
Annual Meeting: 

George M. Mason, of 
City; 

Hugo B. Anderson, C. W. Wilkins, 
Gayle Dean Hunt, Dwight L. King, 
Rex J. Hanson, Jesse R. S. Budge, 
Elliott W. Evans, Charles Welch, Jr., 
George A. Critchlow, G. A. Marr, 
Ned Warnock, A. W. Watson, Geo. 


Brigham 


Current Law Magazines 


160 F. 
(2d) 812, are explored. The legisla- 
tive history and case law concerning 
gift tax. treatment of property settle- 
ments incident to divorce, including 
the recent decision of the United 
States Supreme Court in Harris v. 
340 U. S. 106, 
discussed. The authors conclude that 


Commissioner, 


Sultaneh v. 


Commissioner, are 
congressional action is necessary to 
limit the possibilities of estate and 
gift tax avoidance, inherent in the 
Harris case, and to mitigate the un- 
fairness of the artificial distinction 
drawn therein. (Address: Tax Law 
Review, New York University Schoot 
of Law, Washington Square, New 
York 3, N. Y.; price for a single 
copy: $2.00.) 


M. Cannon, Ed. L. Schoenhals, Cal- 
vin Behle, C. C. Parsons, A. D. Mot- 
fat, John D. Rice, Frank A. Johnson, 
Edward F. Richards, Vernon Rom- 
ney, Fred L. Finlinson, Paul H. Ray 
and A. H. Nebeker, of Salt Lake City. 


Utah 

" The undersigned hereby nomi- 
nate D. A. Skeen, of Salt Lake City, 
for the office of State Delegate for 
and from the State of Utah to be 
elected in 1952 three-year 
term beginning at the adjournment 
of the 1952 Annual Meeting: 

Roy D. Thatcher, Paul Thatcher, 
LeRoy B. Young, Ralph Lowe and 
Neil R. Olmstead, of Ogden; 

George S. Ballif, S$. E. Blackham 
and Clair M. Aldrich, of Provo: 

Junius $. Romney, Perris S. Jen- 
sen, H. R. Waldo, Dennis McCarthy, 
Edward F. Richards, Joseph S. Jones, 
D. Howe Moffat, Rendall N. Mabey, 
Harry D. Pugsley, S. N. Cornwall, 
Benjamin Spence, John W. Lowe, 
Wood R. Worsley, Mark K. Boyle, 
Paul B. Cannon, Louis H. Callister 
and F. Gerald Irvine, of Salt Lake 
City. 


for a 
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Activities of Sections 


and Committees 


COMMITTEE ON AMERICAN 
CITIZENSHIP 


®" The Committee on American 
Citizenship is continuing its study of 
existing statutes in the various states 
requiring the teaching of the Consti- 
tution and history of the United 
States and related subjects. To ex- 
pedite and complete this study, let- 
ters have been addressed to each 
state association requesting needed 
local information. It is hoped that a 
report may be made to the Annual 
Meeting in September. 


The Committee has also instituted 
a new study of procedures now in 
use in courts of the United States 
covering naturalization of aliens. 
This subject will also be covered in 
the néxt annual committee report. 


Beginning in September, 1951, the 
Committee began the publication of 
a series of Citizenship Quarterly 
Bulletins to take the place of the 
earlier more informal publications. 
These Bulletins are distributed with- 
out charge to officials of state bar 
associations and leading local as- 
sociations, to representatives of the 
Junior Bar Conference, and to offi- 
cials of the American Bar Associa- 
tion. The purpose of the Bulletin 
is to act as a clearing house of in- 
formation on the citizenship activi- 
ties of various associations, and also 
to furnish program suggestions and 
source materials. In the September, 
1951, Bulletin, for example, were 
included excerpts from pamphlets 
(now out of print) issued by the 
American Bar Association covering 
the observance of Constitution 
Week, and “A Handbook on the 
Constitution of the United States”. 
In the December issue were included 
an “Address to New Citizens”, by 
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President Woodrow Wilson (1915); 
an “Address to New Made Amer- 
icans”, by Nicholas Murray Butler 
(1924); “Our Government”, by 
Chief Justice Hughes (1939); “Natu- 
ralization Proceedings and Court 
Ceremony”, by Justice Tom C. Clark 
(1951); “Tribute to James Madi- 
son”, by Stuart B. Campbell (1951), 
and other source material. 


COMMITTEE ON 
RETIREMENT BENEFITS 


® Since the House of Delegates ap- 
proved in substance the Keogh and 
Reed bills, H.R. 4371 and H.R. 
4373, respectively, the Committee on 
Retirement Benefits has worked 
steadily to increase the support for 
these bills. Interest is not by any 
means confined to lawyers. At a 
recent meeting to consider the bills, 
there were represented associations 
for lawyers, doctors, dentists, ac- 
countants, farmers, architects, chem- 
ists, engineers, investment counsel, 
authors, underwriters and industrial 
designers, respectively. At this meet- 
ing an informal Steering Committee 
was created, of which George Rob- 
erts, of the American Bar Associa- 
tion Committee, was appointed 
Chairman. The primary purpose is 
to arrange for a proper presentation 
of the case for the bills at any hear- 
ing before the Ways and Means 
Committee. Many minor amend- 
ments to the language of the bills 
have been suggested, some of which 
have unquestionable merit. It seems 
advisable to the Committee, how- 
ever, to concentrate all efforts on 
obtaining approval of the concept 
of the proposed legislation and to 
avoid discussion of amendments un- 
til the matter is referred to the 





technical staff of the Ways and 
Means Committee. The need for 
remedial legislation to enable pro- 
fessional men to build even a modest 
fund for retirement is becoming 
more obvious with each new tax bill. 


SECTION 
OF MUNICIPAL LAW 


=" One of the most significant activi- 
ties which is being carried on 
through the Section of Municipal 
Law is a study of the problems of 
urban traffic congestion. This study 
is a joint enterprise of the Section 
and other organizations interested in 
the subject of urban traffic conges- 
tion, including the following: Amer- 
ican Society of Civil Engineers, 
American Municipal Association, 
Automotive Safety Foundation, Bu- 
reau of Public Roads, The Eno 
Foundation, Institute of Traffic En- 
gineers, Investment Bankers Associ- 
ation of America, National Safety 
Council and Regional Plan Associ- 
ation, Inc. 

The Section also participated in 
the highly successful study of water 
and sewage rates undertaken jointly 
by the Section of Municipal Law 
and the American Society of Civil 
Engineers, which was completed in 
1951. 

The monthly publication of the 
Section, The Municipal Law Service 
Letter, under the editorship of Dean 
Jefferson B. Fordham, is of substan- 
tial value to the members of the 
Section in that it supplies them with 
references and comments or curreni 
decisions of importance and on 
other activities in the field of muni- 
cipal law. 
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SECTION OF 
JUDICIAL ADMINISTRATION 
= Under the enthusiastic direction 
of Judge Harold R. Medina, as 

Chairman, the work of the Judicial 

Administration Section is making 

substantial progress during the cur- 

rent year. The distribution of over 

2,000 copies of Nims on Pre-trial to 

state court trial judges has not only 

resulted in a favorable reaction to 
the possibilities of the pretrial con- 
ference but has also brought the Sec- 
tion to the attention of the state 
trial judiciary. A vigorous member- 
ship campaign now under way 
headed by Judge Walter M. Bastian 
should result in enlisting valuable 
new blood in the projects for which 
the Section is striving. These lie at 
the heart of any broad program for 
improving our courts, which in itself 
is a basic reason for bar organiza- 
tion. They are summarized briefly 
as follows in a small handbook of 
information for state committees of 
the Section recently sent out by Al- 
fred P. O'Hara, of New York, Direc- 
tor of State Committees: 
1. The integration of the judiciary 
through the establishment and ac- 
tive functioning of judicial coun- 
cils, judicial conferences, the ad- 
ministrative judges and adminis- 
trative office of the courts. 

2. The delegation of the rule-making 
power to courts of highest juris- 
diction, and through the exercise 
of that power, the consequent im- 
provement of pleading, trial prac- 
tice, and appellate procedure. 

3. The improvement of the jury sys- 
tem and the methods of selection 
of jurors. 

4. The simplification of the law of 
evidence. 

5. The improvement of administra- 
tive tribunals and the practice be- 
fore them. 

6. The improvement of methods of 
judicial selection. 

Active work on pretrial is being 


ne 


carried on by a committee under 
Harry D. Nims. Judge Alexander 
Holtzoff, of Washington, D. C., with 
his Committee on the Operation of 
the Jury System, has plans for an im- 
portant study and recommendations. 
Chief Judge Bolitha J. Laws, who 
has made a notable contribution 
with the laymen group of his Dis- 
trict of Columbia Committee To Im- 
prove the Administration of Justice, 
is seeking to establish on a national 
basis layman co-operation with the 
Section and plans to be present with 
Judge Medina at the coming Re- 
gional Meeting of the Association in 
Louisville where a part of the pro- 
gram will be devoted to this subject. 
At the Yellowstone meeting in June, 
Judge Alfred P. Murrah will be in 
charge of the Section program. 

The actual work of achieving the 
Section objectives must be done by 
the state committees (there is a 
Committee To Improve the Adminis- 
tration of Justice in each state) and 
reports of state chairmen as to pro- 
gress will be received at both re- 
gional meetings. The Section is care- 
ful not to interfere in matters of 
local concern and does not attempt 
to tell lawyers what should be done 
in their states. Its object is to assist 
the local Bar and judges in bringing 
about improvements which they con- 
sider to be necessary. Accordingly, 
wherever possible, co-ordination and 
co-operation with local bar asso- 
ciations are assured by appoint- 
ment to American Bar Association 
state committees of members of simi- 
lar committees of state bar associa- 
tions. 


SECTION OF 
INSURANCE LAW 


® The publications made available 
by the Section of Insurance Law to 
each of its members supply impor- 
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tant and useful additions to their 
reference libraries. In addition to 
the splendid papers recorded in the 
annual proceedings of the Section, 
the publications dealing with the 
interpretation of specific insurance 
policies have received much favor- 
ble comment from the Bench as well 
as from the Bar. 


The major reference works com- 
piled by members and printed by 
the Section include: 

Insurance Policy Annotations, Vol- 

ume I, contains hundreds of citations, 

tabulated according to the respective 
divisions of the automobile liability 
and fire policies. Additional annota- 
tions are provided by pocket supple- 
ments, the latest of which was issued 
in August, 1950. 


The booklet Insurance Decisions 
Classified by Policy Provisions, deal- 
ing with health and accident policies, 
the latest revision of which was dis- 
tributed to Section members in 1950. 


The booklet containing complete an- 

notations of the provisions of the 

standard workmen's compensation 
and employers’ liability policy, printed 

in 1949. 

Many of the valuable papers de- 
livered at the Annual Meetings are 
available in pamphlet form from the 
Headquarters of the Association. An 
index of Section papers is to be 
found in Part Three of the pocket 
supplement to Insurance Policy An- 
notations. 


A complete revision of annota- 
tions dealing with the provisions of 
fire insurance policies is under way. 
Other important publications are 
planned. All publications produced 
by the Section are supplied to its 
members without charge. New mem- 
bers of the Section are entitled to 
copies of previous publications 
upon entry. Tangible returns in the 
form of publications have proved 
that membership in the Section is 
an extremely good investment. 
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BAR ACTIVITIES 


Paul B. DeWitt - 


Editor-in-Charge 








® The Chicago Law Institute, in- 
corporated in 1857, has elected as 
its new President John W. Daly. 
Joseph R. Cecchini 2nd Thomas F. 
Allman were re-elected Secretary and 
Treasurer. The librarian of the In- 
stitute is Russell Baker. 


® The University of Chicago Law 
School in February began sponsor 
ing a seminar on problems in com 
mercial law. The seminar, designed 
specifically for members of the Chi- 
cago Bar, was conducted by three 
members of the law school’s faculty, 
Soia Mentschikoff, Roscoe T. Stet 
fen, and Karl N. Llewellyn. Among 
the topics discussed were planning 
and drafting of sales forms, letters 
of credit, inventory finance, bank 
collections, and investment securities 
and their brokerage. 


® The College of Law of the Uni 
versity of Illinois sponsored a short 
course for practicing lawyers and 
judges on “Practice Before the Illi- 
nois ‘Industrial and Commerce Com 
missions’. Members of Chicago firms 
conducted the short course which 
ran for two days. 

® The Boston Bar Association cele 
brated its Diamond Jubilee in Feb- 
ruary with a large dinner at which 
Justice Felix Frankfurter of the 
United States Supreme Court was 
the featured speaker. Justice Frank- 
furter analyzed the place of the 
lawyer in democratic society. Charles 
C. Cabot, President of the Associa 
tion, and Chief Justice Stanley E 
Qua were the other speakers. 


® The Association of the Bar of the 
City of New York has announced the 
establishment of a $4000 fellowship 
as a part of its program to encourage 
the participation of younger mem- 
bers of the profession in the work 
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of the Association. The fellowship is 
to be awarded annually to a recent 
graduate of an approved law school. 
During his tenure, the holder of the 
fellowship will work with the officers 
and committee chairmen of the As 
sociation on selected projects and 
participate in the administration of 
Association activities. The tenure of 
the fellowship is for one year begin- 
ning August 1, and applicants are 
being interviewed at the present time 
by the Executive Secretary of the 
\ssociation. 


. 


® The New York State Bar Associa- 
tion, celebrating its Diamond Jubi 
lee, held its 75th Annual Meeting 
January 23-26 in New York City. 
Weston Vernon, Jr., was elected the 
new President of the Association and 
Chester Wood was re-elected Secre 
lary. 

Over 1,000 attorneys, judges, gov- 
ernment officials and businessmen 
from all parts of the country par- 
ticipated in and attended the many 
important sessions, section meetings 
and general meetings of the four-day 
conference. 

\t the first general meeting an ad- 
dress was given by Cardinal Spell- 
man, Archbishop of New York, who 
talked about his recent trip to Korea 
and the Far East. The Cardinal as- 
serted that most prisoners in prisone1 
of war camps he visited in Korea did 
not want to return behind the “bam 
boo curtain”. 

Earlier in the day, Louis Wald 
man, Chairman of the Civil Rights 
Committee, spoke on behalf of his 
committee’s resolution opposing the 
invasion of privacy of congressional 
hearings by television, radio, moving 
pictures or photographers, declaring 
that the civil rights of witnesses were 
threatened by the public characte: 
of such proceedings. The commit- 
tee’s resolution was passed with only 
two dissenting votes. 





Whitney North Seymour, Presi 
dent of The Association of the Bar, 
spoke of the misunderstanding by 
the public of many lawyers’ refusal 
to defend Communists, declaring 
that most lawyers have refused to 
handle such cases because of the 
Communists’ insistence in directing 
the handling of their own cases. 
Iweed, of New York, 
spoke about Legal Aid and Lawyer 
Referral Service, which 
were later discussed and on which 
progress reports were made. 

David W. Peck, presiding Justice 
of the Appellate Division discussed 
the political selection of candidates 
lor public office, and John M. Alli- 
son, Assistant Secretary for Far East- 
ern Affairs for the Department of 
State, talked about the Japanese 
Peace ‘Treaty. 

A resolution of the Domestic Re- 
lations Committee was passed, urg- 


Harrison 


subjects 


ing the formation of local bar com- 
mittees to further the use of concilia- 
tion by courts, churches and othe: 
agencies to avoid marriage breakups. 

\t the general meeting on Satur 
day, January 26, a tribute to Judge 
Learned Hand, retiring Judge of the 
United States Court of Appeals, was 
read by Judge Harold R. Medina. 

Henry R. Fowler, Administrator of 
the National Production Authority, 
discussed the national rearmament 
program. Other speakers included 
l'racy H. Ferguson, of the Regional 
Wage Stabilization Board, and How 
ard L. Barkdull, President of the 
American Bar Association, who urged 
support of the bar association's pro- 
gram of public service, particularly 
legal aid. 

Prior to the general sessions on 
Friday and Saturday were two days 
of important section meetings, in- 
cluding the Food, Drug and Cosmetic 
Law Section and the Antitrust Lav: 
Section, as well as the Sections on 
Banking Law, Taxation, Insurance 
Law and Municipal Law. 

At the Taxation Section on Thurs 
day, January 24, Norman A. Sugar. 
man, of the Bureau of Internal Reve 
nue, spoke about actions being taken 
by the Revenue Service to meet its 
current problems. 
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The principal speaker at the Anti- 
trust Section meetings on January 
24 was H. Graham Morrison, As- 
sistant Attorney General, who dis- 
cussed antitrust measures in relation 
to the defense program, which sought 
to allow the increase of war produc- 
tion and, at the same time, to protect 
our system of free economy. 

Robert R. Bowie, of the Harvard 
Law School, described the success of 
the Schuman Plan in uniting the coal 
and steel industries of Western Eu 
rope. Other speakers included Wil- 
liam Dwight Whitney and Harold 


An incident which occurred about the time of 
retirement 





Chief Justice Taney’s Box of Cigars 


Harper, of New York, and Marshall 
Madison, of San Francisco. 
On the previous evening, at an 


Antitrust Section dinner held at the 


Harvard Club, Federal Judge John 
C. Knox attacked the present clog- 
ging of court procedures by lengthy 
antitrust cases, which, he maintained, 
often denied lesser litigants the 
rights of simple justice. 

The meeting ended with the An 
Dinner held at the Waldorf- 
\storia Hotel on Saturday evening, 
January 26, when the first Gold Med 


al of the New York State Bar Associ- 


nual 


illustrates the care he 


Bar Activities 





auon was presented by John W. 
Davis to Nathan L. Miller, formes 
New York, for his 
services to the profession. The prin- 
cipal speaker was Judge Marvin R. 


Governor of 


Dye of the state Court of Appeals, 
who attacked the sensational behav- 
ior of defendants and attorneys in 
recent widely-publicized trials. After 
an address by Senator Everett M. 
Dirksen of Illinois, the gavel of office 
was turned over, to the new presi- 
dent, Weston Vernon, Jr., by the 
retiring president, Arthur VD. 
Chamberlain 















Taney's 


took to avoid any 


basis, however slight, for slurs upon his personal integ 
rity. An acquaintance in the custom house in New York 
had come across some of the long, black cigars of the 


type which Taney smoked, and sent him two boxes as a 


gift. Taney had-set them aside unopened. Now at his 
leisure he wrote, graciously regretful, that he could not 
accept the gift, but would be willing to keep the cigars 
and pay for them. He had made it a fixed rule, he ex 
plained, to accept no present of any kind from any 
person deriving compensation from his department. 
“You will, perhaps, smile at what you may think my 
fastidiousness about such a trifle as your cigars. But I 
have thought it the true rule for a public man, and that 
it ought to be inflexibly adhered to in every case, and 


without any exception in the smallest matters.” 


He 


could not be persuaded to accept the gift even though 


he was now a private citizen, and sent ten dollars to 


cover their cost. 
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Book Reviews 
(Continued from page 305) 


Any detailed recital of the subject 
covered in the book is beyond the 
scope of a review. Indeed, it would 
be almost impossible to give such a 
recital because of the abundance of 
helpful “reminders” concerning prep- 
aration for trial. The suggestions 
are so numerous and varied that 
this writer, at first thinking it re- 
grettable that there was not ap- 
pended a more detailed index, soon 
concluded that an index, if ade- 
quate to refer in detail to those sug- 
gestions, would be too bulky to be 
feasible. 

The book itself is short enough 
and rewarding enough to warrant 
reading and rereading. The styles 
are wholly informal and both articles 
testify to the intense interest of the 
authors in the subject presented. 
There is no sense of dogma and no 
pretense of infallibility. 

The observations of Mr. Cullinan 
emphasize the importance of a 
searching, not to say “suspicious”, 
examination of the client and his 

jarning against accepting the client’s 
evaluation of the fact is particularly 
apt. The advisability of corrobora- 
tion by document is mentioned, as 
is the necessity for repeated and thor- 
ough testing of the recollection of 
the client and witnesses. 

The advice by both authors con- 
cerning the course to be followed 
when a client becomes involved in an 
antitrust investigation or litigation 
is timely and it is sound. Too often 
the lawyer unintentionally places 
the client at a disadvantage by losing 
sight of the fact that even one who 
is being “investigated” by “Govern- 
ment” still does have some rights. 
The articles give pointed suggestions 
as to how those rights may be pro- 
tected. 

The “Reinforcement” article sub- 
stantially enhances and supplements 
the first article, although Mr. Clark, 
with proper discipline, adheres to the 
complementary role. Mr. Clark is, 
and in the opinion of the reviewer 
rightly so, somewhat indignant about 
certain practices of some of the en- 
forcers of the antitrust laws. His 
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caveats are worth noticing. 

Neither article makes more than 
incidental excursions into the sub- 
stantive law. In this field however, 
this reviewer, with deference, invites 
attention to an inaccuracy with re- 
spect to the effect of a judgment in 
favor of the Government in an anti- 
trust civil or criminal action when 
that judgment is later offered by a 
private litigant in an action for treble 
damages under the Clayton Act 
(pages 60 and 61). The statement 
made, the reviewer feels, is not ac- 
curate, but since the authority upon 
which it was apparently based is 
cited and since elsewhere clear warn- 
ing is given against too trustful an 
acceptance of the remarks of any 
text writer, the inaccuracy may not 
be of great moment. 

Mr. Clark's discussion of the de- 
cisions in the tax case of Helvering v. 
Gregory (pages 86-90) shows those 
decisions to be an interesting exem- 
plar of what may be a trend in our 
courts, namely, to decide cases “by 
the law of right reason” and, regret- 
tably, to legislate by decision with- 
out due regard for, or in what might 
be called plain disregard of, the 
plain words of the statutes. Reflec- 
tion on this discussion by Mr. Clark 
makes the decisions examined seem 
“curiouser and curiouser”. 

Taken as a whole, the book illus- 
trates forcefully the vital importance 
of the independent judgment of the 
lawyer, implemented, controlled and 
guided by painstaking preparation 
of his case. Nothing should be taken 
for granted. Experience is most help- 
ful, but care is vital. 

It is suggested that the law teacher 
would do well strongly to recom- 
mend this book to his students. He 
will not be forcing an unpleasant 
task on his pupils because the book 
is not only rewarding in content—it 
is entertaining reading. 

BoIce Gross 
San Francisco, California 


Securitiss REGULATION. By 
Louis Loss. Boston: Little, Brown 
and Company. 1951. $17.50. Pages 
xxvit, 1283. 

The purposes of this comprehen- 


sive book, as stated by its author, 
are threefold: first, to tell the story 
of governmental regulation of those 
aspects of the world of finance having 
to do with securities; second, to paint 
a picture of administrative law in 
action in one important field and 
third, to provide a teaching tool, 
presumably for law school use. While 
the coverage of the book is certainly 
not confined to regulation by our 
Federal Government, its focus is 
principally upon the various federal 
statutes dealing with securities which 
are administered by the Securities 
and Exchange Commission. 

In addition to its stated purposes, 
the book will meet a great need of 
practicing lawyers in this field, a 
reference book setting forth a wealth 
of information between two covers 
(and that is important) concerning 
not only published material, such as 
statutes, court decisions and adminis- 
trative rules and regulations, but also 
unpublished interpretations and 
“positions” of the Securities and Ex- 
change Commission. In these days of 
administrative agencies with broad 
rule-making powers and serving 
combined executive and _ judicial 
functions, such interpretations and 
positions are often more important 
than the statutes themselves. 

Mr. Loss’ background well quali- 
fies him to write this book for he has 
been on the legal staff of the Securi- 
ties and Exchange Commission since 
his graduation from Yale Law School 
in 1937; he has been its Associate 
General Counsel since 1948, and 
during recent years he has also been 
a visiting lecturer in law at Yale. 
The book itself bears out that he is 
both an active worker in his field 
and a scholar. 

In speaking of Mr. Loss’ associa- 
tion with the Securities and Ex- 
change Commission, let us not either 
compromise Mr. Loss unfairly or 
fail to state the importance of that 
association to his book. On the one 
hand, Mr. Loss does not purport to 
speak either officially or unofficially 
for the Securities and Exchange 
Commission (a fact which he takes 
pains to make clear) and on the 
other, his long experience with the 
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Securities and Exchange Commission 
in positions of authority cannot fail 
to lend considerable weight to what 
he has to say about what we will 
loosely refer to as “SEC problems”. 

In reviewing a book of this length 
covering, as it does, in great detail 
a considerable volume of material, 
it is difficult within the confines of 
the space available to do little more 
than to indicate what subjects the 
author has presented and what his 
approach has been, leaving of neces- 
sity to his readers to find out what he 
has had to say about them. 

We are introduced to the primary 
subject of securities regulation by 
the Federal Government through a 
historical survey of such regulation 
in England and the various states. 
The story in England begins with a 
statute authorizing the licensing of 
brokers enacted, surprisingly enough, 
as early as 1285, runs dsrough the 
South Sea Company manipulations 
and similar episodes which generated 
the Bubble Act of 1720, points out 
the first statutory prospectus re- 
quirements in 1844 and culminates 
in the Companies Act of the present 
day. The latter is of particular inter- 
est as in many ways it, or more prop- 
erly the Companies Act as it was in 
effect in the late 1920's, served as a 
model for our own Securities Act 
of 1933. 

In this country, it was not until 
1911 that the first general licensing 
statute was passed in Kansas; how- 
ever, by the time of the enactment 
of the Securities Act of 1933, every 
state except Nevada had some form 
of blue-sky law. The author's presen- 
tation of state regulation of securities 
is more than background material, 
for the state blue-sky laws were in 
no way superseded by the federal 
statutes and remain alive today, 
serving, it is hoped, to protect the 
interests of investors. 

These laws are an interesting ex- 
ample of the development of local 
statutes under our federal system. It 
has been said of that system that it 
permits local experimentation with 
and development of legislation in 
new fields and the adaptation of 
laws to local conditions. Such is un- 


doubtedly the case in many fields 
but the result in this particular field 
has been a hodge-podge of statutes 
which are indeed a headache to those 
involved in making a nation-wide 
offering of securities, for whatever 
may be the theoretical immunities 
afforded by an “interstate” offer- 
ing, the practicalities are that the 
law of each state in which the offer- 
ing is to be made must be complied 
with at the same time the require- 
ments of the federal statutes are met. 
As the author points out, almost 
all these state statutes can be placed 
in one of three categories, the anti- 
fraud variety, the broker-dealer 
registration type and those requiring 
registration of the securities them- 
selves; however, many of the statutes 
contain elements of each type and 
almost all have their own peculiari- 
ties. Moreover, there is the problem 
of the great welter of official forms 
and regulations promulgated by the 
securities administrators under the 
particular statutes. It is a field that 
cries for uniformity and in 1929 a 
Uniform Sale of Securities Act was 
approved by the National Confer- 
ence of Commissioners on Uniform 
State Laws and the American Bar 
Association. Disappointingly, this 
Act was adopted in only few states 
(mostly with the inevitable “im- 
provements” of local draftsmen) and 
in 1944 the Conference withdrew its 
approval of the act. While the state 
administrators have made commend- 
able progress towards uniform ap- 
plication forms, any progress towards 
uniformity on the statutory level 
seems remote. We should be thank- 
ful to Mr. Loss for a strong statement 
of the case for uniformity. 
Following the period of develop- 
ment of the state blue-sky legisla- 
tion, Mr. Loss brings us into the 
crash days of 1929 which led directly 
to the adoption of the Securities Act 
of 1933 and the other federal statutes 
regulating securities that followed. 
It is in its presentation of the prob- 
lems arising under these statutes, or, 
rather of the regulation by them of 
securities as such, that the book is of 
most interest. These statutes are The 
Securities Act of 1933 (dealing pri- 
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marily with the initial distribution 
of securities), the Securities Exchange 
Act of 1934 (dealing primarily with 
postdistribution trading in securi- 
ties), the Public Utility Holding 
Company Act of 1935 (providing 
for the geographical integration, 
corporate simplification and regula- 
tion of electric and gas utility 
holding companies), the Trust In- 
denture Act of 1939 (dealing with 
indentures under which are issued 
publicly offered securities), the In- 
vestment Company Act of 1940 (reg- 
ulating investment companies, more 
popularly called “investment trusts”) 
and the Investment Advisers Act of 
1940 (regulating persons engaged 
for compensation in the business of 
rendering advice concerning securi- 
ties). 

The reader should not expect 
complete coverage of all aspects of 
these statutes for, again, the book 
primarily concerns only those parts 
of them which relate to the regula- 
tion of securities, as for example, it 
does not purport to cover the Hold- 
ing Company Act except in so far as 
it relates to securities problems, as 
distinguished from those relating to 
utilities as such. Furthermore, the 
book includes within its orbit those 
phases of other federal statutes which 
in one way or another constitute se- 
curities regulation, such as the Mail 
Fraud Statute, the Interstate Com- 
merce Act and Chapter X of the 
Bankruptcy Act. 

The author presents in consider- 
able detail the many problems re- 
lating to securities, both basic and 
peripheral, which arise under these 
federal statutes. It is in the chapters 
of- the book concerning these prob- 
lems, which indeed constitute its 
major portion, that the text is of the 
most use to the securities lawyer, 
for the author does not limit himself 
to a discussion of the principal re- 
quirements in connection with the 
distribution of securities, the many 
restrictions governing dealing in se- 
curities both on registered exchanges 
and over-the-counter, the solicitation 
of proxies and the many other areas 
of the securities business now sub- 
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ject to regulation by the Federal 
Government. He goes further and 
discusses the thousand and one ob- 
scure questions that constantly arise 
to plague the practitioner in this 
field and for which no ready answer 
is found in the statutes or regula- 
tions. These are the questions, the 
answers to which are only found by 
time-consuming search through the 
opinions of the general counsel or 
in many instances only through dis- 
cussions with members of the staff 
of the Securities and Exchange Com- 
mission. 

Whether as a textbook or a refer- 
ence volume, this book is invaluable 
by reason of its footnotes alone. The 
painstaking thoroughness of the an- 
notations is a tribute to the author’s 
careful research and should prove a 
fruitful source of information to 
those interested in this field. We 
think that this book contains the 
most complete collection of citations 
of decisions, regulations, adminis- 
trative rulings and opinions on the 
subject of federal securities regula- 
tion in general that is to be found 
anywhere. In this lies one of its 
chief values. In this connection, it 
might be added that the index to 
this book has obviously been pre- 
pared with more than considerable 
care with the result that no time is 
lost finding the particular object of 
one’s search even though that may 
be some minor point which is only 
briefly discussed. In fact, on several 
occasions while the writers of this 
review were engaged in reading 
Securities Regulation, opportunities 
arose for the testing of this index 
and of the coverage of minor but per- 
plexing questions, and neither was 
found wanting, with the resultant 
considerable saving in both time 
and energy. 

In addition to the treatment ac- 
corded the historical and adminis- 
trative aspects of the field of federal 
and state law governing the sale, 
distribution and trading of securities, 
mention should certainly be made of 
the very thorough analysis of the 
subject of the liability of issuers, 
dealers and others arising under the 
Securities Act and the Securities Ex- 
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change Act. The discussion of com- 
mon law and statutory liabilities 
coupled with the extensive citations 
accompanying the text should not 
only be of academic interest to the 
student but a substantial help to the 
lawyer trying either to enforce or 
defend a claim arising out of a se- 
curities transaction. Also of great 
interest are the chapters on the 
“fraud” and “free-market” concepts 
under the various SEC statutes, as 
these chapters develop in under- 
standable fashion the legal philos- 
ophy, or philosophies, of the statutes. 

Now, permit us to file, and not 
“For the Information of the Se- 
curities and Exchange Commission 
Only”, a few dissents. First, it would 
not have been at all amiss if the 
author had given more explicit rec- 
ognition to the very vital part that 
the securities business has played, 
and for the most part has played 
honestly and fairly, in the creation 
and expansion of our industrial ca- 
pacities and general economy. 

Secondly, we must disagree with 
what we interpret to be the author’s 
concept of what does and what does 
not constitute legislating on the part 
of an administrative agency. Our 
case in point is Mr. Loss’ attitude to- 
wards the use by the SEC of its power 
to deny acceleration of the effective 
date of registration statements under 
the Securities Act of 1933. This pow- 
er is of vital importance in almost all 
public offerings involving elaborate 
distribution mechanics, for the tim- 
ing-of such offerings normally re- 
quires that the offering price and 
other price matters be determined, 
an amendment to the registration 
statement filed, the registration state- 
ment be declared effective and the 
offering made, all within a very few 
days. If acceleration is denied by the 
SEC, the filing of the amendment 
causes a new statutory 20-day waiting 
period to begin, with the conse- 
quence that the power to deny ac- 
celeration is virtually the power to 
prevent the offering. 

This power, or the threat of it, 
has been used by the SEC by formal 
rulings in two instances and inform- 
ally in an unknown number of other 





instances to compel compliance by 
issuers with various standards 
adopted by the SEC which do not 
relate to principles of full and truth- 
ful disclosure and which many, in- 
cluding ourselves, believe to be out- 
side of the SEC’s statutory authority. 
In other words, if the issuer and the 
underwriters could afford to sit out 
the statutory waiting period without 
asking acceleration, they could dis- 
regard with impunity compliance 
with the particular standard set by 
the SEC. The practicalities are that 
they can’t afford to wait. Mr. Loss 
approves this use of discretionary 
power by the SEC. To us it is almost 
administrative extortion. 

Any validity of our dissents not- 
withstanding, we commend this book 
to all interested in the field of securi- 
ties regulation. We have used it 
and found it a very valuable aid- 
the proof of the pudding. 

GrorcE V. Cog, JR. 
Roy F. Coppence, JR. 
New York, New York 


Constitutions AND CON 
STITUTIONAL TRENDS SINCE 
WORLD WAR II. Edited by A) 
nold J]. Zurcher. New York: New 
York University Press. 1951. $5.00 
Pages 351. 


Professor Zurcher has compiled in 
one volume a group of ten discourses 
on what is happening, constitution- 
ally-wise, in the world outside the 
United States. These ten studies are 
not for the casual reader but rather 
for the scholar. Yet, in order to un- 
derstand world events and what, on 
some occasions causes them, it is 
essential to have some knowledge of 
the procedural and formal methods 
followed by other nations when they 
make decisions. 

What is the meaning of a vote 
of censure or a vote of no confidence 
by the British Parliament? Are the 
new chambers in France and Italy 
truly representative of the people? 
How important a part does the con- 
stitutional form of government play 
in the fight to maintain democratic 
government? These and other ques 
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tions cannot be answered without a 
thorough understanding of the 
modus operandi of these peoples. As 
a prerequisite Zurcher’s, collections 
must be read and digested. Students 
of our own Constitution and of our 
own system of elections should make 
this work a part of their library. It is 
very probable that other nations, 
laced by the complexities of elect- 
ing truly representative legislatures 
have devised better ways and means 
to accomplish this end than have 
some of our own political entities. 

Professor Car] ]. Friedrich, of Har- 
vard University, writes on the po- 
litical theory of the new democratic 
constitutions. 

Professor Edward G. Lewis, of the 
University of Illinois, in a fine, clear- 
cut essay, discusses some of the elec- 
ioral changes caused by the impact 
of the war. His article on “The Posi- 
tion of the Representative Legisla 
ture” is extremely cogent for it hits 
at the root of the democratic con- 
cept. 

Professor Joseph Dunner, of Grin 
nell College, discusses the cabinet 
system in Europe. The differences 
that exist between those cabinets and 
our Own are at once apparent and 
make an interesting 
‘One better understands crises in 
France and Italy after reading Pro- 
lessor Ferdinand A. Hermans’ (Uni- 
versity of Notre Dame) study of local 
autonomy in France and Italy. This 
is indispensable to our own munici- 
palities experts. Professor Hermans 
also does an article on “Functional 
\utonomy” which clearly stamps 
him as an authority. Both these 
essays are presented clearly and con- 
cisely, 


comparison. 


Professor John Brown Mason, for- 
merly of Oberlin College, gives a 
good insight into the Western Ger- 
many of the future in his discus 
sion of the Bonn Model. Many do 
not comprehend the new political 
afhliation of the British Common- 
wealth and in this respect Professor 
\dam B. Ulam’s (Harvard Univer- 
sity) work helps clarify many aspects 
of the new set-up. 

Professor Robert G. Neumann, of 
the University of California, in his 








essay on “Constitutional Documents 
of East Central Europe” touches on 
the very important situation in some 
of the so-called iron curtain coun- 
tries. His style is simple, making this 
essay easy reading. 

The last essay by Professor Kar! 
Loewenstein, of Amherst College, on 
“Reflections on the Value of Consti- 
tutions in Our Revolutionary Age”, 
is fittingly placed. He recognizes that 
this is a revolutionary age and he 
does not over- or underestimate the 
importance of constitutional docu- 
ments. 

These are hysterical as well as 
historical times. A study of the na- 
ture of our allies as well as our ene- 
mies is essential. Their weaknesses 
and their strengths must be ana- 
lyzed. Distribution of this book may 
be somewhat limited, as unfortunate- 
ly its appeal is only to those who 
have some great interest in the sub- 
ject matter. But it is a good work 
for it approaches a climax, as stated 
by Professor Loewenstein, in a sane, 
rational, emotionless path of logic. 

The appendices set forth in full 
some of the documents to which the 
authors refer and they are extremely 
helpful., Professor Zurcher has ar- 
ranged the essays in excellent se- 
They should be read and 
studied by those interested in con- 


quence. 


stitutional work, more particularly 
by the various legislative counsel- 
lors of our state assemblies. 


ALFRED A. ALBER1 
Suffern, New York 


IntrropucTion TO BUSI- 
NESS ASSOCIATIONS. By Elvin R. 
Latty. New York: Prentice-Hall, Inc. 
1951. $7.50. Pages 626. 

The current catalogues of law 
schools necessarily reflect recent fac- 
ulty determinations of the courses 
required in a three-year curriculum 
to prepare students for the practice 
of law in present-day society. They 
show a marked tendency to prescribe 
the courses to be studied during the 
first two years, but they throw every- 
thing else into third-year electives 
and let the student decide. Whether 
the faculties realize it or not, the 
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very classification of courses as elec- 
tives stamps them as individually un- 
essential for graduation. The student 
logically assumes that they are also 
individually unessential in the prac- 
tice and his choice becomes one of 
personal preference out of many un- 
essential courses. Bar examiners then 
complain that many candidates are 
alarmingly deficient in some of the 
basic subjects still regarded by them 
as essential for admission to prac- 
tice. Obviously, if the faculty does 
not decide the competition between 
the new and the old, the student 
will elect what seems to him to be 
most important in the time at his 
disposal. He should not be blamed 
if he regards the newer and seem 
ingly more practical courses, such as 
administrative law, labor law, pub- 
lic utilities law, taxation or secur- 
ities regulation, or even a great river 
valleys course, as more important 
than the older courses in agency, 
partnership, bills and notes, and the 
like. Furthermore, many students 
have come to believe that it is un 
necessary to study the common law 
of partnerships because it has been 
completely codified in the Uniform 
Partnership Acts, or the common law 
it has 
been codified in the Uniform Nego 
tiable Instruments Act; that when 
questions arise in practice all the 
answers can be found by quick 
references to these codes; that it is 
harder to find the law of the newer 
subjects because they are relatively 
new; and that, inasmuch as popular 
fields of law 
make them seem more important and 
of more immediate and practical 
value, he would like to learn about 
them in his college courses. 


of bills and notes because 


discussions of newer 


One can imagine, then, that when 
Professor Latty observed the extent 
to which some of the time-honored 
courses were crowded out by new 
courses in a recent revision of the 
curriculum at Duke University 
School of Law, where he is a member 
of the faculty, he then and there re- 
solved to do something about it. At 
any rate, he did one thing; he wrote 
a new book for students under the 
title Introduction to Business Asso- 
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ciations. He suggests in the preface 
that the traditional three-year cur- 
riculum is unable to accommodate 
both the old and new fundamentals 
of legal education, that something 
must give and that agency and part- 
nership and some frequently over- 
worked corporate topics are doing 
the giving. Yet he regards these areas 
fundamental _ that 
should neither be jettisoned nor rel- 
egated to the session. 
Hence, he has designed a condensed, 
time-saving, two-hour, one-semester 
course dealing with these fundamen- 
tals, in the hope that such a course 
will find an accepted place in the 
modern curriculum, even in compe- 
tition with the new groups of funda- 
mentals now being adopted. 


as something 


summer 


His book contains twenty-eight 
chapters, vie for each class session. 
It is neither a casebook nor a text- 
book; it is both. Each topic is intro- 
duced by a textual explanation of 
the principles and problems in- 
volved. This is followed by abstracts 
and quotations from a few recent 
cases of significance. Then follow 
further discussions of the topic either 
in expository form or in notes, with 
elaboration ef collateral problems 
and citations to other cases not ab- 
stracted. This technical 
designed to save time in preparation 
for class and offers the student a 
preview of the class discussion very 
much as the professor will conduct 
it in practice. In Professor Latty’s 
own words: “The combination of 
positive assertions and critical ex- 
positions in the editorial comments 
... permits a grasp of fundamentals 
in accelerated classroom coverage 
without the intellectual casualties 
associated with the professor who 
‘hands it out’.”” The book admirably 
serves this avowed purpose. 


device is 


Since the scope of the book is busi- 
ness associations in all forms, it deals 
with such topics as the formalities 
in creating various types of associa- 
tion, the cheice of types, the legal 
risks involved and the procedural 
consequences of the chosen type, the 
termination of the association, the 
rights of creditors and the disposi- 
tion of interests and property. It 
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also deals with the respective risks 
and responsibilities of principal and 
agent between themselves and in 
their relations to third persons, and 
the fiduciary idea in associational 
relationships. Appendices contain 
the Uniform Partnership Acts and 
illustrative forms of partnership 
agreements and powers of attorney. 

The style is quite unconventional. 
Innumerable questions are pro- 
pounded and discussed with appro- 
priate references to statutes and legal 
periodicals. Arguments on ail sides 
of the questions are presented, and 
there are frequent resorts to imagin- 
ary dialogues. The language used in 
the early chapters will be rather dif- 
ficult for the first-year student, but 
once accustomed to the technicalities 
of the subject matter, even the be- 
ginner will find it refreshing to study 
the problems presented in the lan- 
guage of the day, with commonplace 
situations and illustrations every in- 
telligent student can comprehend. 
Assuming that legal reasoning is the 
objective of the law school, the ob- 
ject is achieved in the cases and 
materials found in this book, espe- 
cially in the author’s elaborate notes 
under each topic. . 

While the course presented em- 
phasizes agency and partnership law, 
it includes a number of corporate 
topics. Professor Latty explains that 
it is not meant to be used in the 
basic corporations course, but is in- 
tended to relieve the main course 
“from the weight of ultra vires, de 
facto, corporate entity and the na- 
ture of corporateness”. It also in- 


cludes some other corporate topics, 
such as authority within the corpora- 
tion and fiduciary duties, all appro- 


priately related to corresponding 
agency and partnership areas. 
Although presented as an intro- 
duction to business associations, it 
is obviously intended as the only 
course to be given in agency and 
partnership and as an introduction 
to a full course in corporations. Cer- 
tainly it should be possible, even in 
a crowded curriculum, to devote at 
least two semester hours to these im- 
portant subjects that one meets so 
often in the practice of the law. On 


-~ 


the basis of this writer’s experience, 
such a course should be required 
and not elective. 

After many years of practice in the 
field of business law, it has been a 
novel but profitable experience to 
review a book designed for student 
use. Aside from that use, it furnishes 
an excellent refresher for the prac- 
titioner. 


Ray GARRETT 
Chicago, Illinois 


Tue THEODOSIAN CODE 
AND NOVELS AND THE SIR- 
MONDIAN CONSTITUTIONS. 
Translation with Commentary, Glos- 
sary and Bibliography. By Clyde 
Pharr in collaboration with Theresa 
Sherer Davidson and Mary Brown 
Pharr. Princeton, New Jersey: 
Princeton University Press. 1952. 
$20.00. Pages 643. 

“We hereby revoke the order by 
which a fixed number of advocates 
was prescribed for the separate 
tribunals, and We grant to each and 
every advocate the license to strive 


for the glory of this profession ac- 


cording to the power of his own 
genius in whatever courtroom he 
wishes.” Add to this another chal- 
lenging note: “The errors of advo- 
cates in a competent court do not 
prejudice the litigants”, and you 
have ample invitation to a veritable 
feast for browsing and a golden 
mine for source material in law, 
jurisprudence, politics, economics, 
sociology and secular and ecclesias- 
tical history of the fourth and fifth 
centuries of our era, just before the 
fall of Rome in 476. Here for the 
first time translated into any lan- 
guage is the Theodosian Code, a 
compilation of the laws issued by 
the emperors from 313 to 438, the 
minutes of the Senate in 429 when 
the idea was promulgated and a 
commission of nine designated for 
the task, the minutes when the 
finished code of sixteen books on 
offices, jurisdiction, judges, marital 
relations, slaves, judgments, inherit- 
ance, military affairs, gifts, crimes, 
property, taxes, maritime affairs, 
food, public works and religion was 
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tormally decreed, the constitutions 
or decrees of the emperors and the 
novels or later constitutions en- 
deavoring to add to the Code. 

All is presented with impressive 
scholarship and offers, as C. D. 
Williams in his Introduction right- 
ly says, “. . . a major contribution 
to history, to political science and to 
jurisprudence”. This is the first 
volume of a new Corpus Juris Ro- 
mani, under the guidance of a dis- 
tinguished board of consulting ed- 
itors, which is designed to furnish 
translations of all source material of 
Roman law. The Theodosian Code 


Today’s Public 

School Problem 

(Continued from page 280) 

times until this relatively recent rise 
of the public school, the American 
school owed its existence and sup- 
port to the church as parent and 
sponsor of education. Religion was 
the heart of education—the spirit 
breathing in all educational theory 
and practice. The proper acceptance 
of co-operation by the state with 
religion and education is_ well 
phrased in the Northwest Ordinance 
of 1787: “Religion, morality and 
knowledge being necessary to good 
government and the happiness of 
mankind, schools and the means of 
education shall forever be encour- 
aged.” Even as late as the first half 
of the nineteenth century public 
funds were added to private subscrip- 
tion to support religious schools.** 
The majority of parents demanded 
some religious training even in the 
public schools. 

The Civil War marked the birth 
of the nation. Its pains and blood 
brought forth in 1868 the Four- 
teenth Amendment declaring citi- 
zens of a state to be “citizens of the 
United States”. The infant public 
school was to teach the new national 
citizenship and sow the seeds of a 


was chosen as the first of the series 
because, as the editer indicates, * 
it forms a rich and indispensable 
source for historians of the later 
Roman Empire, for sociologists, 
economists, and political scientists, 
as well as for legal scholars”. 
Dipping at random, even without 
scholarly design, one can come upon 
stimulating nuggets: “It is fitting 
that humanity, which was known 
even before our times, should 
temper justice.” “Eloquence does 
not, as other things, deteriorate with 
old age, for there is no end to it, 
unless the exertion of daily practice 


new national spirit. The seculariza- 
tion of schools was beginning. Born 
at the same time, the new national 
spirit, the new public school and the 
new secularism were often found to- 
gether rebelling against the inher- 
ited American ideals of states’ rights, 
private schools and government co- 
operation with religion. It was nat- 
ural, therefore, that the school at 
first the private school and later the 
public school, should become the 
arena in which these new spirits 
would fight to win the minds of the 
new generations. 


The B.aine Amendment of 1876 
was expressive of the new spirit favor- 
ing education free of religion. The 
issue was crystallized in the defeated 
federal constitutional amendment 
which read:% 


No state shall make any law respect 
ing an establishment of religion, or 
prohibiting the free exercise thereof; 
and no religious test shall ever be re 
quired as a qualification to any office 
or public trust under any State. No 
public property and no public rev- 
enue of, nor any loan of credit by or 
under the authority of the United 
States, or any State, Territory, Dis- 
trict or municipal corporation, shall 
be appropriated to, or made or used 
for, the support of any school, edu- 
cational or other institution, under 
the control of any religious or anti- 
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is denied. We abrogate the 
constitution which enjoins silence 
upon advocates after a career of 
twenty years.” “We have completed 
a true undertaking of our time; we 
have dispelled the darkness and 
given the light of brevity to the laws 
by means of a compendium.” This 
light was soon darkened and only 
now do we have the opportunity, 
afforded by this first translation, to 
view the work in its setting of a 
comparatively neglected period of 
Roman history. 


LestER E. DENONN 


New York, New York 


religious sect, organization, or denom- 
ination, or wherein the particular 
creed or tenets of any religious or 
anti-religious sect, organization, or 
denomination shall be taught; and no 
such particular creed or tenets shall 
be read or taught in any school or 
institution supported in whole or in 
part by such revenue or loan of 
credit; and no such appropriation or 
loan of credit shall be made to any re- 
ligious or anti-religious sect, organiza- 
tion or denomination, or to promote 
its interest or tenets. [Italics added] 
Although the Blaine Amendment 
was defeated, the secular spirit ad- 
vocating state control of education 
and thought was forced into the 
Constitution of every territory seek- 
ing admission to the Union. Each 
new state was compelled to write 
into its Constitution a requirement 
that it maintain a school system 
“free from sectarian control”.8! The 
Federal Congress, in contrast, con- 
tinued until 1897 to allot appropri- 
ations to religious schools among the 
Indians and as late as 1951 assisted 





29. ‘Public Funds for Sectarian Schools'', 60 
Harv. L. R. 793, n. 5 (1947). 

30. 4 Cong. Rec. Part 1, XX 5580; Ames, The 
Proposed Amendments to the Constitution of the 
United States During the First Century of Its His- 
ory, H. Doc. No. 353, Pt. 2, 54th Congress, 2d 
Sess., pages 277-278; H. Res. 1, 44th Congress, 
Ist Sess. 1876. 

31. February 22, 1889, 25 Stat. 676, 677, ¢. 
180 
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Equal Protection of Religion 


religious as well as public hos 


pitals.9? 

Secular Spirit Matures 

After World War | 

By slow growth the new secular 
spirit with its demand for uniformity 
until World War I. The 
need for unity of effort against the 


matured 


enemy was Claimed to require a uni 
formity of spirit and thought. The 
private school became the storm 
center of the controversy between 
police power and freedom of pupil 
thought. A 1919 Nebraska 
prohibited the teaching of any mod- 


statute 
ern language but English in the 
first eight grades of any private, 
parochial or public school. School 
Meyer had Bible 


Lutheran 


master taught 


stones in German in a 
parochial school. He was convicted 
and the Nebraska Supreme Court af- 
firmed. In vindicating Meyer's tree 
dom of speech and thought and re- 
ligious teaching in a private school 
the United States Supreme Court in 
1923 said:38 


The problem for our determination 
is whether the statute, as construed 
and applied, unreasonably infringes 
the liberty guaranteed to the plaintifl 
in error by the 14th Amendment. “No 
state . . . shall deprive any person of 
life, liberty, or property without due 
process of law.” 

While this court has not attempted 
to define with exactness the liberty 
thus guaranteed, the term has re 
ceived much consideration, and sonic 
of the included things have been 
definitely stated. Without doubt, it 
denotes not merely from 
bodily restraint, but also the right ol 
the individual . to acquire useful 
knowledge, to marry, establish a home 
and bring up children, to worship 
God according to the dictates of his 
own conscience, and, generally, to 
enjoy those privileges long recognized 
at common law as essential to the 
orderly pursuit of happiness by free 
men, .. . The established doctrine is 
that this liberty may not be interfered 
with, under the guise of protecting 
the public interest, by legislative 
action which.is arbitrary or without 
reasonable relation to some purpose 
within the competency of the state to 
effect. Determination by the legis 
lature of what constitutes proper 
exercise of police power is not final 
or conclusive, but is subject to super 
vision by the courts. 


freedom 
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Ihe early New England states had 
only private religious schools. In 
1922 Oregon conceived and enacted 
a law compelling all children to at- 
tend public schools up to the eighth 
grade. This new state admitted to 
the Union in 1859 wanted only pub- 
unde control. A 


lic schools state 


Society of Sisters educated many 
children in primary schools where 
they were given religious instruction 
and moral training as well as read- 
ing, writing and arithmetic. Hill 
Military gave 
training and primary education to 


Academy military 
boys. Oregon told the United States 
Supreme Court that the constitu- 
Public 
School Law should be sustained as 


tionality of the Oregon 
an exercise of the police power of the 
state. With one voice and opinion 
the Justices of the United States Su- 
preme Court explained the “Lib 
erty” guaranteed by the Fourteenth 
Amendment to every “citizen of the 
United States’’. 


words are:*4 


Their historical 


Under the doctrine of Meyer v. 
Nebraska, .. . , we think it entirely 
plain that the Act of 1922 unreason 
ably interferes with the liberty of 
parents and guardians to direct the 
upbringing and education of children 
under their control. As often hereto 
fore pointed out, rights guaranteed by 
the Constitution may not be abridged 
by legislation which has no reasonable 
relation to some purpose within the 
competency of the state. The funda- 
mental theory of liberty upon which 
all governments in this Union repose 
excludes any general power of the 
state to standardize its children by 
them to accept instruction 
from public teachers only. The child 
is not the mere creature of the state; 
those who nurture him and direct his 
destiny have the right, coupled with 
the high duty, to recognize and pre 
pare him for additional obligations. 


forcing 


For private grade school education 
at the state level, these cases estab- 
lished that “the liberty guaranteed 
by the Fourteenth Amendment” to 
all “citizens of the United States” 
meant “the right of the individual 

to marry, establish a home and 
bring up children, to worship God 
according to the dictates of his own 
conscience” and as parents “to direct 
the upbringing and education of 


children under their control 

free from “‘any general power of the 
state to standardize its children by 
forcing them to accept instruction 
from public teachers only. The child 
creature of the 


is not the mere 


SCRUC. 2 o 


Conscientious Objectors 

Become Center of Controversy 

\s could be expected, the public 
school systems, free from sectarian 
control but more responsive to po- 
litical control, later became storm 
centers where conscientious objec- 
tors first refused military training 
on the college campus and later re 
fused to salute the flag in the public 
grade school. 

Ten years after the conflict ove: 
the private schools, the University 
of California was the arena for the 
Methodist 
Episcopal college students conscien- 


conflict between many 
tiously objecting to the congression- 
ally required participation in com- 
pulsory military training in peace 
time. The university, a beneficiary 
of federal land grants, was required 
to include “military tactics” as a 
course.> The California law creat 
ing the university prescribed as a 


“ 


condition of admission that “in 
order to fulfill the requirements ot 
said Act of Congress, all able-bodied 


male students . shall receive in 


struction and discipline in military 
The Methodist 
conscientiously objected. They were 


tactics”. students 


suspended from the university and 
filed suit in the California courts re- 
lying upon the Fourteenth Amend- 
ment and the Kellogg-Briand Peace 
Pact** as the supreme law of the 
land. The United States Supreme 


Court restated the conflict and its 


decision in these words:** 


32. Chief Quick Bear v. Leupp, 210 U. S. 50 
(1908); Federal Hospital Survey and Construction 
Act, Public Law 725 (79th Congress) as amended 
Act of August 13, 1946, 60 Stat. 1041, as amended 
by Act of October 25, 1949, 63 Stat. 900. See 
also footnotes 61, 62 and 63, infra. 

33. Meyer v. Nebraska, 262 U. S. 380 at 399 
400; 67 L. ed. 1039 at 1045 (1923). 

34. 69 L. ed. 1078. 

35. Act of Congress (Morrill Act) approved 
July 2, 1862, 12 Stat. at L. 503, «. 130; U.S.C 
Titie 7, §§301-308. 

36. August 22, 1938, 46 Stat. at L. 2343. 

37. Hamilton v. University of California, 293 
U. S. 245 at 262, 79 L. ed. 343 at 352 (1934) 
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Iherefore we need only decide 
whether by state action the “liberty” 
of these students has been infringed 

Undoubtedly it [“liberty” pro 

tected by the due process clause] does 
include the right to entertain the 
beliefs, to adhere to the principles 
and to teach the doctrines on which 
these students base their objections to 
the order prescribing military train 
ing. .. . California has not drafted on 
called them to attend the university. 
They are seeking education offered by 
the State and at the same time insist- 
ing that they be excluded from the 
prescribed course solely upon grounds 
of their religious beliefs and conscien- 
tious objections to war, preparation 
for war and military education. 

that proposition must at once be put 

aside as untenable 

A seemingly innocuous concurring 
opinion of Mr. Justice Cardozo as 
sumed a fusion of the First Amend- 
ment of the Federal Bill of Rights 
into the Fourteenth Amendment. “I 
assume for present purposes”, he 
essayed, “that the religious liberty 
protected by the First Amendment 
against invasion by the nation is 
protected by the Fourteenth Amend 
ment, by the states.” 

This fusion of the First Amend- 
ment into the Fourteenth is the cause 
of later confusion, of later statements 
and retractions of the Supreme 
Court. The limits and extensions of 
the First Amendment as mirrored in 
the Fourteenth 


Amendment have 


been as elastic as the “preposses- 
sions” of the changing Justices. Such 
“evanescent standards” do not mirror 
the Fourth, Fifth or Sixth Amend 
ments into the Fourteenth.*8 


Court Adapts Cardozo Dictum 

in Gobitis Decision 

Six years after the University of 
California decision, the conflict be- 
tween national citizenship and the 
conscientious objector was staged 
in the Pennsylvania public grade 
school. Lillian Gobitis, aged 12, and 
her brother William, aged 10, were 
expelled from the public schools of 
Minersville, Pennsylvania, for refus- 
ing to perform the daily patriotic 
ritual of saluting the national flag. 
The board of education required 
both teachers and pupils to partici- 
pate in the ceremony. The Gobitis 
family, affiliated with “Jehovah's 


Witnesses”, believed such a gesture 
to the flag was forbidden by the 
Bible. The children by Pennsylvania 
law were compelled to attend school. 
Therefore, they were denied a free 
education and had to attend privat 
The 
gave Gobitis an injunction from the 
Board’s continuing to exact the flag 
chil 


dren’s public school attendance. The 


schools. lower federal courts 


salute as a condition of the 


protessor-justice, Mi Justice Frank 


furter, writing for the majority of 
the Court, voted to keep the children 
out of the public school. He restated 
Mr. Justice Cardozo’s assumption: 
“The First Amendment, and the 
Fourteenth through its absorption of 
the First, sought to. . . ‘prohibit’ the 
establishment of a state religion and 
free 


insure . . . to every sect the 


exercise of its faith”. His opinion 
reads: ** 
the question remains whether 

school children must be excused 
from conduct required of all other 
children in the promotion of national 
cohesion. We are dealing with an 
interest inferior to none in the hier- 
archy of legal values. National unity 
is the basis of national security. . 
Che flag is the symbol of our national 
unity, transcending all internal dif- 
ferences, however large, within the 
framework of the Constitution. 
Mr. Justice Stone, 

said: 4° 
. .. | am unable to take, to the po- 
sition that government may, as a sup- 
posed educational measure and as a 
means of disciplining the young, 
compel public affirmations which 
violate their religious conscience. 


Three years later the Court in a 


dissenting, 





38. See Justices Black and Douglas in Rochin 
v. California, 342 U. S. 165 (January 2, 1952). 
Jones v. Opelika, 316 U. S. 584, 86 L. ed 
1691, decided June 8, 1942, reversed, 319 U. S 
103, 87 L. ed. 1290, May 3, 1943; Minersville 
School District v. Gobitis, 310 U. S. 586, 87 L. 
ed. 1375, June 3, 1940, reversed and cancelled in 
West Virginia State Boord of Education v. Bar- 
nette, 319 U. S. 624, 87 L. ed. 1629, June 14, 
1943; See footnote 10, supra, for birth, death and 
resurrection of Saia v. New York. This interpola- 
tion or fusion of the two Amendments originated 
in 1925 in Gitlow v. New York, 268 U. S. 652, 
69 L. ed. 1138 (1925), where it was assumed that 
“freedom of speech and of the press, which are 
protected by the First Amendment from abridge 
ment by Congress are among the fundamental per 
sonal rights and liberties protected by the due 
process clause of the Fourteenth Amendment from 
impairment by the States’’. The anomalous result 
of this interpolation and fusion has established 
freedom ‘‘from religion’’ at the state level (Mc- 
Collum decision) and prohibited “‘the free exercise 
of religion’’ in a distinctly federal area. FCC 
Application of Reoraenized Church of Jesus Christ 


Equal Protection of Religion 


West Vir- 
State Board of Education v. 
Barnette (1942)*! cancelled the Go- 
bitis decision. For the majority Mr. 


tour-to-three decision in 


ginia 


Justice Jackson cold why the chil 
dren could not be expelled for not 
saluting the flag: 
The State 
tion access to public 


asserts power to condi 
education on 
making a prescribed sign and profes 
sion and at the time coerce 
attendance by punishing both parent 
and chile [42] . . . Free public educa 
tion, if faithful to the ideal of secular 
instruction and political neutrality, 
will not be partisan or enemy of any 
. . fhe 
Fourteenth Amendment, as now ap- 
plied to the states, protects the citizen 
State itself and all its 
creatures . .. Boards of Education not 
excepted. [43] 

Nationalism @® a relatively recent 
phenomenon freedom to differ 
is not limited to things that do not 
matter much. That would be a mere 
shadow of freedom. The test of sub- 
stance is to differ as to things that 
touch the heart of the existing order. 
[4] 

Religion Is the Heart 
of the Existing Order 
The heart and crux of the existing 
order is the religious—the moral is- 
sue. “For Madison, as also for Jeffer- 
son religious freedom was the crux 


same 


class, creed, party or faction. . 


against the 


of the struggle for freedom in gen- 
eral].’"45 

A general moral and spiritual con- 
fusion envelops the Western world, 
education included. Walter Lipp- 
mann, one of the first to diagnose 
the sickness, described it to the 
Association for the Ad- 
vancement of Science in 1940:4 


American 


of Latter Day Saints, Docket No. 8870, File BF 
6630 Initial Decisions FCC, December 29, 1950. 
39. Minersville School District v. Gobitis, 310 
U. S. 586, 84 L. ed. 1375, 1379, 1380 (1939). 
40. Minersville School District v. Gobitis, 310 
U. S$. 602, 84 L. ed. 1383 (1939). 

41. West Virginia State Board of Education v. 
Barnette, 319 U. S. 624-671, 87 L. ed. 1629 (1942). 
42. Idem, 319 U. S. 630.631, 87 L. ed. 1633. 

43. Idem, 319 U. S. 637, 87 L. ed. 1637 

44. 319 U. S. 642, 87 L. ed. 1639. 

45. Mr. Justice Rutledge, 330 U. S. at 34, 91 
L. ed. 733 

46. 10 The American Scholar 187 (1941); see 
also Alexander Meikeljohn, Education Between Two 
Worlds; Sir Richard Livingstone, Education for a 
World Adrift; Jacques Maritain, Education af the 
Crossroads {New Haven, 1944); Sir Richard Liv- 
ingstone, ‘Education for the Modern Age’ (Atlan- 
tic Monthly, November, 1946, page 79); Clyde 
Lemont Hay, The Blind Spot in American Public 
Education, The Macmillan Company, 1950; Sir 
Walter Moberley, The Crisis in the University, The 
Macmillan Company, 1950 
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There is an enormous vacuum 
where until a few decades ago there 
was the substance of education. And 
with what is that vacuum filled? It is 
filled with the elective, the special- 
ized, the accidental and _ incidental 
improvisations and spontaneous Cu- 
riosities of teachers and _ students. 
There is no common faith, no com- 
mon body of principle, no common 
moral and_ intellectual discipline. 
Yet the graduates of these modern 
schools are expected to govern them. 
selves. They are expected to have a 
social conscience. They are expected 
to arrive by discussion at common 
purposes. When one realizes that they 
have no common culture, is it as 
tounding that they have no common 
purpose, that they worship false gods, 
that only in war do they unite? 


Later, the much-venerated Har- 
vard Report on General Education 
in a Free Society emphasizes “a su- 
preme need of American Education 
is for a unifying purpose and idea”. 


Religion’s keystone importance to 
education was well stated in H. G. 
Wells’ Outline of History: “Educa- 
tion is the preparation of the indi- 
vidual for society; and his religious 
training is the core of that prepara- 
tion.” 


The exclusion of religion from ed- 
ucation, private and public, has de- 
prived education of its cohesive 
principle. The influence of religion 
on education, however, is not dead. 
It is forced off the public school 
grounds. Parents unwittingly contin- 
ue to give lip service to a public 
school system “free from sectarian 
control” while they continue to de- 
mand in the schools the American 
traditions associated with religion— 
Bible reading, the minister's invoca- 
tion at graduation, the opening 
prayer for guidance. The need for 
moral and spiritual values is a part 
of the need for national citizenship. 
The entire December, 1946, issue 
of the Phi Delta Kappan carried 
articles on “Education, Religion and 
Democracy” by leading educators. 
Says J. Wesley Bratton in one of the 
articles: “Democracy and Christiani- 
ty are so closely bound together that 
democracy has been called the politi- 
cal expression of Christianity on 
earth. It follows that the inclusion 
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of Christian concepts in the school 
curriculum is the responsibility of 
education if democracy is to sur- 
vive.”*7 Religion had always been 
the conduit through, as well as foun- 
tainhead from which, moral and 
spiritual values were transmitted to 
most of the American people. 


To meet education’s need for re- 
ligious training, attempts were made 
by teachers to precipitate from all 
religions a teachable minimum from 
which could be compounded a core 
of religious, moral and spiritual val- 
ues. This met with failure. The dem- 
ocratic process, on the other hand, 
finally developed a plan for justice 
to all religious persuasions on the 
public school property. The plan 
recognized that religion was the ma- 
jor source of moral and spiritual 
values and that American democra- 
cy had been grounded in a religious 
tradition. In America, religion was 
the principal partner for supplying 
moral and spiritual values to the 
students. In this democratic plan 
all religions—all religious persua- 
sions—had equal opportunity and 
protection in teaching moral and 
spiritual values on the school prop- 
erty. In contrast, the nationalist 
spirit reflected in Communism and 
Fascism established a monopoly of 
the modern mass educational system. 
One illustration of the democratic 
plan was the plan of the “Champaign 
Council on Religious Education” in- 
volved in the McCollum case. Mrs. 
McCollum, avowedly godless. ob- 
jected to using public school prop- 
erty for any “form of teaching which 
suggests or recognizes that there is a 
God”. She asked the Court to “ban 
teaching of the scriptures” on public 
school property. Her protest occa- 
sioned the Supreme Court in 1948 to 
erect an iron curtain separating this 
democratic plan of equal justice to 
all religious persuasions from oper- 
ating on the public school property 
during regular school hours. The 
Court not only disregarded Jeffer- 
son’s 1801 Inaugural Address defin- 
ing as an essential principle of our 
Government that we insure equal 
and exact justice to all men of what- 
ever religious persuasion.*® They also 


ignored President Roosevelt's 1941 
official message to Congress extend- 
ing religious freedom as world-wide 
policy in these memorable words: 

“In the future days which we seek 
to make secure we look forward to 
a world founded upon four essential 
human freedoms. The first is free- 
dom of speech and expression 
everywhere in the world. The sec- 
ond is freedom of every person to 
worship God in his own way—every- 
where in the world. .. .’’4® 


McCollum Decision 
Amends the Constitution 


Out of step with America’s espoused 
world policy, the Court, without 
submitting the question to the peo- 
ple, amended the Constitution to 
establish a new national policy and 
a new public school system farther 
separated from religious, moral and 
spiritual values than the defeated 
Constitutional Amendment of 1876 
would have done. The internal 
pressure and area of the moral and 
spiritual vacuum in public educa- 
tion was increased as the Court in 
an authoritarian pronouncement 
applied Mr. Justice Black's dictum: 
“Neither a state nor the Federal 
Government can. . . pass laws which 
aid... all religions. . . .”5° And 
Justice Rutledge conjured into the 
First Amendment the phrase clipped 
from Jefferson’s personal letter to 
the Danbury Baptist Association, “a 
wall of separation between church 
and state”. 

The Journar’s June, 1948, edi- 
torial®! asked: 

“Was not ‘the free exercise of 
religion’ denied by what the Court 
did, rather than by the State law?” 

In answer the editorial charges: 

The Constitution of the Soviet 
Union provides (Article 124): 





47. J. Wesley Bratton, The Christion Concept, 
Phi Delta Kappan, December, 1946. page 158. 


48. 10 Annals ef Congress, Column 765. 


49. 77th Congress, Ist Sess., The Address of 
the President of the United States, Cong. Rec., 
Vol. 87, Pt. 1, page 46, January 6, 1941. 


50. See Footnote 2. 
51. 34 A.B.A.J. 482; June, 1948. 
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“In order to insure to citizens free- 
dom of conscience, the church in the 
USSR is separated from the state, and 
the school from the church. Freedom 
of religious worship and freedom of 
anti-religious propaganda is recog- 
nized for all citizens.” 

Fortunately, the framers of our 
Constitution did not go that far, 
and the institutions and practices of 
our people have not gone that far. 
Nothing in our Constitution com- 
mands that the First Amendment 
should now be interpreted as though 
it read like the above-quoted pro- 
vision. Nothing .in our Constitution 
commands that “freedom of religion” 
shall be “freedom from religion”. 


Where Will Public Education 

Get Its Moral and Spiritual Values? 
With the authoritarian iron curtain 
separating religion from education 
where will public education obtain 
its moral and spiritual values? God- 
less Communism has been the world- 
wide competitor of religion as well 
as the local challenger of American 
democracy. The damage to public 
education, at least in part resulting 
from the Court’s amendment to the 
Constitution, has just been assessed 
by J. Edgar Hoover in his statement 
to the Kefauver Committee:5? 

The extent of organized crime in 
the United States is a national dis- 
grace. The very fact that we have a 
crime problem reflects an evil of even 
greater import. The American home 
too often does not occupy the place 
in our national life that it did at the 
turn of the century. We are in a state 
of moral depression. The breakdown 
of the home is both a cause and a 
result. The bad state of affairs in too 
many of our schools is another result. 
In many instances any semblance of 
religious training is barred and the 
mentioning of God is frowned upon 
while espousers of godless communism 
carry on under the guise of academic 
freedom. 

In confirmation of the diagnosis 
of Walter Lippmann and leading 
educators, the Educational Folicies 
Commission, National Education 
Association and the American As- 
sociation of School Administrators 
have just issued their 100-page re- 
port on the problem. “This report”, 
says the Commission, “deals with a 
problem of utmost importance. In- 
telligent and fervent loyalty to moral 
and spiritual values is essential to 
the survival of this nation. The Com- 





mission hopes that this report will 
encourage in homes, churches, and 
schools a nationwide renaissance of 
interest in education for moral and 
spiritual values. Out of such inter- 
est the public schools should receive 
a clear mandate to continue and to 
strengthen their efforts in teaching 
the values which have made Ameri- 
ca great.” (Italics added.) In chap- 
ter headings, the Commission affirms: 
“No Society Can Survive Without 
a Moral Order’, “The American 
Public School Respects Religious 
Beliefs”, “Religion Is an Important 
Element of American Life’. The 
Commission proposes a program in 
which “Public Schools Should Be 
Friendly Toward the Religious Be- 
liefs of Their Students”, “Public 
Schools Should Guard Religious 
Freedom and Tolerance” and “The 
Public Schools Can and Should 
Teach About Religion”. The Com- 
mission recognizes that the core of 
the current conflict between the na- 
tions of the world is a moral issue, “a 
profound and probably irreconcil- 
able difference of viewpoint concern- 
ing standards of human behavior”. 
The public schools “invite and wel- 
come, from churches or homes or 
any other agencies, all possible co- 
operation in teaching moral and 
spiritual values”.5% 

So long as “any semblance of re- 
ligious training is barred and the 
name of God is frowned upon” on 
public school property, can the Com- 
mission’s report be anything other 
than a sincere but groping attempt? 
How: can religion act as a partner 
when the school grounds are “off 
limits” to all religions? Can religion 
—barred from exercising any sectar- 
ian control—even be an advisory 
partner? What student will believe 
“Religion Is an Important Element 
of American Life” when an iron cur- 
tain gives him protective custody 
from its influence? 


The NEA Commission report 


concludes that the moral and spirit- 
ual values to be taught are to be de- 
rived by the teachers “by obtaining a 
consensus among staff members re- 
garding the moral and spiritual val- 
ues of American Society”’.54 The 





Equal Protection of Religion 


“powerful sanctions of religious 
creeds and doctrines . . . may not be 
explicitly invoked in the public 
school classroom. . . ."55 Thus the 
Ten Commandments of the Christo- 
Judaic tradition are not to be men- 
tioned, Shakespeare’s Macbeth®® and 
the Bible’s story of the Good Samari- 
tan and Cain, each get passing, one- 
word nods as examples to be used 
by the teacher. 

The most outstanding and success- 
ful application of the theories of 
the NEA Commission’s report is the 
Los Angeles project. Parent dissatis- 
faction with the public school was 
found in complaints that their chil- 
dren learned little or no manners 
and less of morals. In defense, Mrs. 
Erma Pixley, a teacher of English, 
and others, were commissioned to 
evaluate the curriculum in terms of 
its “spiritual values”. This 112-page 
booklet has become a teacher “bi- 
ble”.5* The school board made per- 
manent her commission and con- 
ferred on her the title of “Supervisor 
of Moral and Spiritual Values: for 
the Public Schools of Los Angeles”. 

“While religion may not be the 
only source for democratic moral 
and spiritual values, it is surely”, 
concedes the report, “one of the im- 
portant sources.” Nevertheless, when 
the teachers meet at school to delib- 
erate on moral and spiritual values, 
religion and her representatives, says 
McCollum, shall not be invited. One 
knows that without co-operation 
from parents and religious groups, 
the teachers will be forced to “formu- 
late the moral goals of the schools” 
and the American credo of spiritual 
values. Does the McCollum decision 
force the state through its ecumeni- 
cal staff meetings of teachers to de- 





52. Hearings before Special Senate Committee 
To Investigate Organized Crime in Interstote 


Commerce, 82d Cong. 2d Sess., Pt. 12, pages 
542-544. 
53. Education Policies Commission, National 


Education Association of the United States and the 
American Association of School Administrators, 
1201 Sixteenth Street, Northwest, Washington 6, 
D. C., Moral and Spiritual Values in the Public 
Schools. 

54. Moral and Spiritual Values in the Public 
Schools, supra, note 52, page 42. 

55. Idem, page 46. 

56. Idem, page 62. 

57. Moral and Spiritual Values in Education, 
‘chool Publication No. 402 of Los Angeles City 
Schools (1944-1945). 
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fine infallibly for the children the 
moral life to be realized? Does the 
McCollum decision force the state 
to ordain its schoolmistresses a; 
priestesses of progress to teach spirit- 
ual values so the state may realize 
and perpetuate itself? 


Does McCollum Further 
Godless Education? 
The public school is on the spot. It 
must be free from sectarian control. 
Does the McCollum decision mean 
it must be free from any dependenice 
upon God? Does the McColium dic- 
tum mean the public schooi is not 
free to co-operate with all parents of 
all religious persuasions? The Su- 
preme Court has just indicated con- 
stitutional approval for the teaching 
of the thought control of atheistic 
Communism and its Marxian dialec- 
tic.58 However, the Court has not 
given a final answer to this specific 
question.5® 

The competence in educational 
matters of the Board of Regents oi 
the State of New York is well known. 
On November 30, 1951, they formally 
recommended that every school day 
begin with a prayer and include pro- 
grams stressing the moral and spirit- 
ual heritage of the United States. 
Part of their official statement an- 
swers the questions from the McCol- 
lum dictum: 

Belief in and dependence upon 
Almighty God was the very corner- 
stone upon which our Founding 
Fathers builded. 

Our State Constitution opens with 


58. In the celebrated Communist—Smith Act 
trials before Judge Medina, the Communists chal- 
lenged the Smith Act as violating the free speech 
provisions of the First Amendment. In sustaining 
the convictions, the majority opinion answers the 
Communist attack that the Smith Act ‘‘prohibits 
academic discussion of the merits of Marxism— 
Leninism, that it stifles ideas, and is contrary to 
all concepts of a free speech and a free press" 
(Dennis v. U. S., 341 U. S. 494, 71 S. Ct. 857) 
and held that Judge Medina properly charged 
the jury that they could not convict if they 
found that the Communists did ‘‘no more than 
pursue peaceful studies and discussions or teach- 
ing and advocacy in the realm of ideas’. The 
majority opinion further said: ‘Congress did not 
intend to eradicate the free discussion of political 
theories, to destroy the traditional rights of Ameri- 
cons to discuss and evaluate ideas without fear 
of governmental sanctions . . . ."’ (Idem, 71 S. 
Ct. 863). Mr. Justice Black, in his dissent, stated 
that he would have held the Smith Act unconstitu- 
tional on its foce and as applied. tn expressing 
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these solemn words: “We, the people 
of the State of New York, grateful to 
Almighty God for our freedom, in 
order to secure its blessings, do estab- 
lish this Constitution.” 

We are convinced that this funda- 
mental belief and dependence of the 
American—always a religious—people 
is the best security against the dangers 
of these difficult days. In our opinion, 
the securing of the peace and safety of 
our country and our state against such 
dangers points to the essentiality of 
teaching our children, as set forth in 
the Declaration of Independence, that 
Almighty God is their Creator, and 
that by Him they have been endowed 
with their inalienable rights of life, 
liberty and the pursuit of happiness. 

We believe that at the commence 
ment of each school day the act of 
allegiance to the flag might well be 
joined with this act of reverence to 
God: “Almighty God, we acknowl- 
edge our dependence upon Thee, and 
we beg Thy blessings upon us, our 
parents, our teachers and our coun- 
TY. ic, 

We believe that thus constantly 
conironted with the basic truth of 
their existence and inspired by the 
example of their ancestors, our chil- 
dren will find all their studies 
brought into focus and accord, re- 
spect for lawful authority and obe- 
dience to law will be the natural con- 
comitant of their growth, and each of 
them will be properly prepared to 
follow the faith of his or her father, 
as he or she receives the same at 
mother’s knee, by father’s side, and 
as such faith is expounded and 
strengthened for them by his or her 
religious leaders.®® 
The Educational Policies Com- 

mission recognized the competence 


of the father and mother and reli- 


his disagreement with the majority, he said: ‘‘The 
opinions for affirmance indicate that the chief 
reason for jettisoning the rule is the expressed 
fear that advocacy of Communist doctrine endan- 
gers the safety of the Republic.’ (Idem, 71 S. Ct. 
902}. Justice Douglas, who also dissented, would 
permit the Communists ‘‘to organize people to 
teach and themselves teach the Marxist—Leninist 
doctrine contained chiefly in four books: Founda- 
tion of Leninism by Stalin (1924), The Communist 
Manifesto by Marx and Engels (1848), State and 
Revolution by Lenin (1917), History of the Com- 
munist Party of the Soviet Union (1939)... . 
It would not", he continued, “‘be a crime under 
the Act to introduce these books to a class, though 
that would he teaching what the creed of violent 
overthrow of the government is.” 

59. New York's Feinberg Low barring subver- 
sives from the school system was upheld by the 
Supreme Court on March 3, 1952. Adler v. Boord 
of Education, 20 U. S. Low Week 4127. 

60. N. Y. Times, December 1, 1951, poge 1, 
columns 2 and 3, page 11, columns 6, 7, 8. Mrs 








gious leaders. They invite and wel- 
come them to co-operate in teaching 
moral and spiritual values. In spite 
of the McCollum dictum, equal co- 
operation of parents and religious 
leaders on as well as off of public 
school property is necessary for the 
teaching of moral and spiritual val- 
ues. 


Equal opportunity, equal aid and 
equal protection of the laws for all 
students of all faiths had been the 
established policy of the NYA,®! the 
National School Lunch Program,® 
the Nurse Trainee Program®*® and 
the G. I. Bill for the education of 
of World War II.% The 
same spirit of equal opportunity has 
prompted the enlightened states to 
adopt fair educational practices acts 
applicable to public as well as pri- 
vate schools.® Lately, the Supreme 
Court has interpreted the equal pro- 
tection clause of the Fourteenth 
Amendment to require that in edu- 
cational opportunities offered white 
students be made equally available to 
Negro students. Why can’t the Su- 
preme Court require equal freedom 
of religion for all everywhere in the 
United States—from the public park 
to the public school? 


veterans 


Two 1952 public school cases give 
the Supreme Court a double oppor- 
tunity: (1) to restore the American 
principle that God is of first place 
importance in the classroom as re- 
ligion is in the Bill of Rights, and 
(2) to insure equal co-operation for 





Vashti McCollum's father, Arthur Cromwell, said 
the Regents had disregarded the Supreme Court's 
McCollum decision—which, he said, ‘“‘went to 
great lengths to forbid the practices of religion 
in any form or description in schools supported 
by public funds’’. 

61. Johnson and Harvey, The National Youth 
Administration (U. S$. Advisory Comm. on Ed 
1938). 

62. National School Lunch Act, 60 Stat. 230, 42 
U.S.C. §1751 (Supp. 1946) 

63. 57 Stat. 153 {1943}; 50 U.S.C.A. App. §1451 
(Supp. 1946); Bradfield v. Roberts, 175 U. S. 291 
(1899), appropriation by Congress to parochial 
hospital upheld. 

64. The Serviceman's Readjustment Act of 1944, 
58 Stat. 287 (1944), 38 U.S.C. §701. 

65. Massachusetts Ann. Laws, c. 151 b, §1-10 
(1950) as amended by c. 697 of the Acts of 1950; 
New Jersey Stat. Ann., §18: 25 (Supp. 1949); New 
York Ex. Law, §125-136 (Supp. 1950); 64 Harv. L. 
Rev. 307, Fair Educational Practices Acts (1950) 
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all religions on public school prop- 
erty. A unanimous (seven to noth- 
ing) decision of the Supreme Court 
of the State of New Jersey is the 
first case. It approved compulsory Bi- 
ble reading in the public schools.** 
When the case was filed, the U. S. 
Supreme Court postponed passing 
on its jurisdiction until a hearing of 
the case on the merits.*? The second 
case is the decision of New York's 
highest court (one dissent) approv- 
ing the New York City release time 
religious education program. This is 
also on the docket of the Supreme 
Court.®8 


‘It Is Not Necessary 
To Strip State of Religious Sentiment’ 


When the New Jersey Justices sus- 
tained the theology of the daily Bi- 
ble reading and recitation of the 
Lord’s Prayer in the schools of the 
state they used these words:** 
While it is necessary that there be 
a separation between church and state, 
it is not necessary that the state should 
be stripped of religious sentiment. It 
may be a tragic experience for this 
country and for its conception of life, 
liberty and the pursuit of happiness 
if our people lose their religious feel- 
ing and are left to live their lives 
without faith. Who can say that those 
attributes which Thomas Jefferson in 
his notable document called ‘unalien- 
able rights’ endowed by the Creator 
may survive a loss of belief in the 
Creator? The American people are 
and always have been theistic. (Cf. 
Church of the Holy Trinity v. United 
States, supra.) The influence which 
that force contributed to our origins 
and the direction which it has given 
to our progress are beyond calcula- 
tion. It may be of the highest im- 
portance to the nation that the people 
remain theistic, not that one or an- 
other sect or denomination may sur- 
vive, but that belief in God shall 
abide. It was, we are led to believe, 
to that end that the statute was en- 
acted; so that at the beginning of the 
day the children should pause to hear 
a few words from the wisdom of the 
ages and to bow the head in humility 
before the Supreme Power. No rites, 
no ceremony, no doctrinal teaching; 
just a brief moment with eternity. 
Great results follow from elements 
which to human perception are small. 
It may be that the true perspective 
engendered by that recurring short 
communion with the eternal forces 
will be effective to keep our people 


from permitting government to be- 
come a man-made robot which will 
crush even the constitution itself. Our 
way of life is on challenge. Organized 
atheistic society is making a deter- 
mined drive for supremacy by con- 
quest as well as by infiltration. Recent 
history has demonstrated that when 
such a totalitarian power comes into 
control it exercises a ruthless suprem- 
acy over men and ideas, and over such 
remnants of religious worship as it 
permits to exist. We are at a crucial 
hour in which it may behoove our 
people to conserve all of the elements 
which have made our land what it 
is. Faced with this threat to the con- 
tinuance of elements deeply imbedded 
in our national life the adoption of 
a public policy with respect thereto is 
a reasonable function to be performed 
by those on whom responsibility lies.7° 


Will the Supreme Court increase 
the void and vacuum in public edu- 
cation by continuing the exclusion 
of religion—the important source of 
moral and spiritual values? Will our 
Constitution continue to have an 
interpretation paralleling Article 
124 of the Soviet Constitution? Will 
the Supreme Court take the public 


school off the spot? Will it give pub- 
lic school administrators a clearance 


and mandate under which churches 
can as advisory partners co-operate 
on public school property? Will a 


66. Doremus v. Board of Education, 5 N. J. 435, 
75 A. (2d) 880 (1950). 

67. Case No. 556, February 16, 1951, 19 U. S. 
Law Week 3219; 19 U. S. Law Week 3244; three 
cases filed in March, 1951, involving the right of 
a religious group to use public school auditoriums 
were dismissed by the Supreme Court for want 
of a substantial federal question. In two of the 
cases Mr. Justice Reed and Mr. Justice Burton were 
of the opinion that probable jurisdiction should 
be noted. U. S. Supreme Court Docket Case No. 
627-8, Lyon v. Compton Union High School and 
College District; Halvajian v. Board of Education 
of City of Inglewood, Calif., 19 U. S. Law Week 
3273-3289; McKnight v. Board of Public Education, 
365 Pa. 422, 76 A. (2d) 207; 19 U. S. Law Week 
3284-3289. 

68. In re Zorach v. Clauson, 100 N. E. (2d) 
Adv. No. 4, page 463; appeal docketed November 
16, 1951, Case No. 431, 20 U. S. Law Week 
3131; the Court noted probable jurisdiction and 
assigned the cose for argument immediately fol- 
lowing the New Jersey Bible reading case; Decem- 
ber 11, 1951, 20 idem. 3154. 

69. Mrs. McCollum wanted an injunction to 
‘ban all teaching of the scriptures’’. Bible reading 
in the public schools has never been passed on 
by the Supreme Court. Horace Mann considered 
the Bible an excellent book for the character 
formation of children. He counseled that it should 
be read without comment in the schools. (Cubberly, 
Public Education in the United States, 176 (1934). 
Massachusetts in 1826, and later eleven other 
states, put Mann's counsel into statutes requiring 
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mandate be given to teachers so they 
can show that “Religion Is an Im- 
portant Element of American Life” 
even on the school grounds? Will 
American public education be forced 
to seek its moral and spiritual values 
from Marxian sources protected by 
academic freedom? 

Will the New York case cancel the 
McCollum decision as the Barnette 
Hag salute case cancelled Gobitis? 
Will the Justices find a substantial 
federal question in the compulsory 
Bible reading case when they could 
not find one in the compulsory Sun- 
day business closing case?™ 


McCollum Case Will Continue 

To Be a Cause Célébre 

The answers to these questions will 
tell of today’s importance or nonim- 
portance of the McCollum case. It 
will, nevertheless, be a cause célébre. 
It will always be proof of how the 
Justices by misstating history and by 
adopting a personal phrase legis- 
lated, at least for a while, an official 
national policy free from religion. It 
will show how religion—first in place 
and keystone in importance in the 
First Amendment of the Bill of 
Rights—was rejected not by the peo- 
ple and their elected representatives, 





the reading of the Bible in all public schools. 
(See Ala. Code Ann. tit. 52, Par. 542-44 (1940); 
Ark. Stat. Ann. Par. 80-1606 (1947); Del. Rev. 
Code Par. 2758 (1935); Fla. Stat. Ann. Par, 231.09 
(2) (1943); Ga. Code Ann. Por. 32-705 (1936); 
Idaho Code Ann. Par. 33-2705 (1947); Ky. Rev. 
Stat. Par. 158.170 (1948); Me. Rev. Stat. ¢. 37, 
Par. 127 (1944); Mass. Ann. Laws C. 71, Pas. 31 
(1945); N. J. Stat. Ann. Par. 18:14-77 (1940); 
Pa. Stat. tit. 24, Par. 1555-56 (1936); Tenn. Code 
Ann. Par. 2343 (4) (Williams 1934). The District of 
Columbia school board followed suit in 1926. 
(Johnson and Yost, Separation of Church and 
State in the United States, note 54 at page 33 
(1948) ). A large number of states permit Bible 
reading in school without requiring it. A greater 
number of the state supreme court decisions have 
held such reading without comment is not for- 
bidden. (5 A.L.R. 867 (1920).) The important 
objection of four of the concyrring Justices in 
the McCollum decision—embarrassment of the 
nonconforming child—will affect the child excused 
from the classroom when the Bible is read. On 
the other hand, equally bad, in the opinion of 
the Justices if the child stays, “The state also 
affords sectarian groups an invaluable aid. 
through use of the state's compulsory public 
school machinery." 


70. Doremus v. Board of Education, 5 N. J. 435, 
75 A. (2d) 880 (1950). 


71. Friedman v. N. Y., 302 N. Y. 75, 96 N. E. 
(2d) 184. Appeal dismissed for want of a substan- 
tial federal question, 341 U. S. 907, 71 S. Ct. 623. 
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but by their civil high priests. It may 
trace for historians the end of an 
era which began with the 1787 
watchwords: “Religion, morality and 
knowledge being necessary to good 
government and the happiness of 
mankind, schools and the means of 
education shall forever be encour- 
aged”—and which ended with the 
iron curtain dictum about state and 
Federal Government: “Neither can 
pass laws which aid one religion, aid 
all religions or prefer one religion 
over another.” 


For lawyers the importance of the 
McCollum decision may in part be 
gathered from how it has been ap- 
plied and distinguished. By the time 
it reached the Illinois trial court, it 
was shrunk in importance. Mr. Jus- 
tice Frankfurter’s concurring opinion 
was immediately interpreted as ap- 
proving a program as constitutional 
which, recognizing the religious cus- 
toms of the community, arranges for 
religious instruction for those desir- 
ing it after or before regular compul- 


sory school hours. The virus, accord- 
ing to this interpretation, was not 
the place, but the compulsion used 
to “aid all religions”.** 


The Circuit Court of Champaign 
County issued the final mandamus 
in the McCollum case to the School 
Board. This state court clarified the 
sweeping phrases of the United 
States Supreme Court decision and 
still permits religious classes to meet 
in the public school buildings out- 
side of regular school hours and on 
payment of a rental fee. Of the 
seventeen state attorney generals 
who were asked to apply the McCol- 
lum decision, fourteen issued rulings 
favorable to the principle of excusal 
for religious instruction."* The Soli- 
citor of the United States Depart- 
ment of the Interior, in an opinion 
of October 30, 1951, to the Governor 
of Guam, has approved a New York 
City type of release time for religious 
instruction in the public George 
Washington High School on Guam. 

When the New York Court of Ap- 
peals on July 11, 1951, approved the 
New York City released-time reli- 
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gious education program for public 
school children they found that the 
New York program differed radically 
from the one in issue in the McCol- 
lum case. More radically different is 
the re-established American policy 
and careful interpretation of history 
declared in these words of the deci- 
sion: 

It must also be remembered that the 
First Amendment not only forbids 
laws “respecting an establishment of 
religion” but also laws “prohibiting 
the free exercise thereof.” We must 
not destroy one in an effort to pre- 
serve the other. We cannot therefore 
be unmindful of the constitutional 
rights of those many parents in our 
State . . . who participate in and sub- 
scribe to such programs. The right of 
parents to direct the rearing and edu- 
cation of their children, free from 
any general power of instruction from 
public school teachers only, is an un- 
questioned one (Pierce v. Society of 
Sisters, 268 U. S. 510), and, more re- 
cently, the nation’s highest tribunal 
has declared: “It is cardinal with us 
that the custody, care and nurture of 
the child reside first in the parents, 
whose primary function and freedom 
include preparation for obligations 
the state can neither supply nor hin- 
der”. [Prince v. Massachusetts, 321 
U.S. 158].”74 


What are the possible outcomes of 
the New Jersey Bible case and the 
New York released time cases before 


72. 61 Harv. L. Rev. 1248, 1249. Is the com- 
pulsion virus the heort of the objection? Sam 
Friedman and Sam Praska, Orthodox Jews, kept 
their Kosher meat counter open on Sunday and 
sold fresh meat in violation of the law prohibit- 
ing Sunday selling. Their business was closed 
Saturday. To them the prohibition against Sun- 
day selling preferred religions observing Sunday 
and discriminated against religions observing Sat- 
urday. On conviction they challenged the low 
as an unconstitutional aid tw the establishment 
of religion. Before the New York Court of Ap- 
peals, friends of the court for them were the 
American Jewish Congress and the American Civil 
Liberties Union. They probably urged the Mc- 
Collum dictum that neither a state nor the Federal 
Government * . can pass laws which aid one 
religion, aid all religions, or prefer one religion 
over another."’ The New York Court of Appeals 
unanimously affirmed the conviction. Friedman 
v. N. ¥., 302 N. Y. 75, 96 N. E. (2d) 184, 6. The 
United States Supreme Court dismissed the appeol 
without argument “for want of a substantial Fed- 
eral question’. (19 U. S. Law Week 3281). See 
64 Harv. L. Rev. 1194. Note: Statute Prohibiting 
Sunday Selling Held Constitutional as Applied to 
Person Observing a Day Other Than Sunday as 
Sabboth. 

73. Religious Educotion, page 331, Janvary- 
February, 1951, Edwin L. Shaver, ‘‘Three Years 
After the Champaign Case’’. 


the U. S. Supreme Court? Both cases 
can be dismissed on the ground that 
they do not involve a substantial 
federal question.” This would leave 
both decisions controlling in their 
respective states. It is more likely 
that the decisions will be heard and 
opinions written. In such opinions 
there these alternatives. With 
short memories McCollum can_ be 
reduced to a footnote or ignored as 
it was in Niemotko v. Maryland. 
With history _ lessons the 
learned scholars, Corwin, Fairman 
and Morrison and Meyer, the Court 
might retract, as it did in the second 
flag salute case, and recall its Blaine 
amendment. The Court may decide 
that public school children have a 
First and Fourteenth Amendment 
right to equal protection of the laws 
to hear speeches on and be taught re- 
ligion on public school property 
before or after compulsory school 
hours. In effect the Court might de- 
cide but never say the following 
words: “The right to equal protec- 
tion of the laws in the exercise of 
these freedoms to learn one’s reli- 
gion, protected by the First and Four- 
teenth Amendments has a firme: 
foundation than the whims or per- 
sonal opinions or prepossessions of 
even Supreme Court Justices.” 


are 


from 





74. 20 U. S. law Week 2052; 100 N. €. (2d 
Adv. No. 4, page 463, 468. 


75. Certain Jewish parents had the sincere be 
lief that formal, systematic secular education of 
their children is prohibited as a matter of Jewish 
law. They compelled their children to attend o 
religious school which does not comply with the 
provisions of the New York State Compulsory 
Education Law. The law requires a child's ot- 
tendance upon full-time day instruction in specified 
basic subjects by competent teachers in the Eng 
lish language. The trial court and the New York 
Supreme Court Appellate Division affirmed the 
constitutionality of the Compulsory Education Low 
of New York. The Jewish parents charged the 
Education Law with being unconstitutional as it 
deprived them of their religious freedom in violo 
tion of the First and Fourteenth Amendments 
citing West Virginia State Board of Education v 
Barnette (the second flag salute case). The oppea! 
was filed November 8, 1951, and dismissed No 
vember 26, 1951, ‘“‘for the want of o substontio! 
Federal question. Mr. Justice Black and Mr. Jus- 
tice Douglas are of the opinion probable jurisdic 
tion should be noted."' 20 U. S. Law Week 3136 
and 3139. See 64 Horv. L. Rev. 666. Note: Statute 
Requiring Reading of Old Testament by Teacher 
in Public Schools Not an Establishment of Re 
ligion, February, 1951. 
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The Wall 
of Separation 


(Continued from page 284) 


has no natural right in opposition to 
his social duties. [Italics added. } 


In 1822 James Madison wrote to 
Governor Livingston on July 10, 
saying: “I observe with particular 
pleasure the view you have taken of 
the immunity of religion from civil 
government, in every case where it 
does not trespass on private rights 
or the public peace. This has always 
been a favorite doctrine with me.”?¢ 

That this interpretation of the 
religious clause of the First Amend- 
ment has erected a “wall of separa- 
tion between church and State” and 
prohibits government support of re- 
ligion was taken for granted in the 
framing of the various state consti- 
tutions and resulted in the gradual 
disestablishment of churches by the 
states.11 

So prominent a nineteenth cen- 
tury historian as George Bancroft 
believed that, even without the re- 
ligious clause of the First Amend- 
ment, the Congress of the United 
States could never have passed a 
law respecting the establishment of 
religion because Congress has no 
powers except those specifically con- 
ferred upon it and nowhere was any 
power over religion so conferred.!? 

Others considered that Article VI, 
Clause 3, forbidding test oaths, ex- 
cluded the establishment of any par- 
ticular church or denomination as 
a national religion. It secures the 
freedom and independence of the 
state from ecclesiastical domination 
and interference.'* 

Those persons who contend that 
the religious clause of the First 
Amendment leaves it open to the 
Congress to aid all religions impar- 
tially generally concede that without 
the First Amendment the Federal 
Government would have no power 
to aid religion on any basis. As Mad- 
ison put it: “There is not a shadow 
of right in the general governraent 
to intermeddle with religion.” ‘Che 
proponents of nonpreferential aid 
to all religions must, therefore, take 
the position that the prohibiticn 
against laws respecting an establish- 


ment of religion in fact, conferred 
that power.'4 

After the Civil War the application 
of the principle of complete separa- 
tion of church and state has been 
accelerated by the application of the 
First Amendment to all the states 
through the Fourteenth Amend- 
ment and a greater consistency of 
application in the rapidly changing 
environment of the twentieth cen- 
tury. By the ratification of the Four- 
teenth Amendment the adoption of 
Madison’s proposals with reference 
to religion in the First Congress was 
completed.'5 

In 1872 the Supreme Court of 
Ohio construed the following lan- 
guage of the Northwest Ordinance, 
as incorporated in the Constitution 
of the State of Ohio, in Board of 
Education v. Minor, supra: “Reli- 
gion, morality and knowledge, how- 
ever, being essential to good govern- 
ment, it shall be the duty of the 
general assembly to pass suitable 
laws to protect every religious de- 
nomination in the peaceable enjoy- 
ment of its own mode of public wor- 
ship, and to encourage schools and 
the means of instruction.” And said: 
“... We have no right to tax him to 
support religious instructions; that 
to tax a man to put down his own 
religion is of the very essence of 
tyranny; that, however small the tax, 
it is a first step in the direction of 
the ‘establishment of religion,’ and 
I should add, that the first step in 
that direction is the fatal step, be- 
cause it logically involves the last 
step.” 

Taking Madison’s interpretation 
as authoritative, the Supreme Court 
of Ohio went on to say: 


Government is an organization for 
particular purposes. It is not al- 
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mighty, and we are not to look to it 
for every thing. The great bulk of 
human affairs and human interests 
is left by any free government to indi- 
vidual enterprise and _ individual 
action. Religion is eminently one of 
these interests, lying outside the true 
and legitimate province of govern- 
ment, 

Counsel say that to withdraw all 
religious instruction from the schools 
would be to put them under the con- 
trol of “infidel sects.” This is by no 
means so. To teach the doctrines of 
infidelity, and thereby teach that 
Christianity is false, is one thing; and 
to give no instructions on the subject 
is quite another thing. The only fair 
and impartial method, where serious 
objection is made, is to let each sect 
give iis own instructions, elsewhere 
than in the State schools, where of 
necessity all are to meet; and to put 
disputed doctrines of religion among 
other subjects of instruction, for there 
are many others, which can more con- 
veniently, satisfactorily, and safely be 
taught elsewhere. 

President Grant opposed tax ex- 
emption of religious property as 
leading to a violation of the princi- 
ple of separation of church and 
state.16 

In 1878 in Reynolds v. United 
States, 98 U. S. 145, after quoting 
Jefferson’s letter to the Danbury 
Baptist Association, Mr. Chief Jus- 
tice Waite speaking for a unanimous 
Court said: “Coming as this does 
from an acknowledged leader of the 
advocates of the measure, it may be 
accepted almost as an authoritative 
declaration of the scope and effect of 
the amendment thus secured,”!7 

James A. Garfield, in a letter ac- 
cepting nomination for the Presi- 
dency observed: “The separation of 
the Church and the State in every- 
thing relating to taxation should be 
absolute.”"?* 

Thomas M. Cooley is a competent 





10. Board of Education v. Minor, 23 Ohio St., 
211, 13 Am. Rep. 233, at 250. 


11, Moehiman, The American Constitution and 
Religion, op. cit., pages 54-100. 


12. Philip Schaff, Church and State, Proceed- 
ings of the American Historical Association, 1888, 
page 137. This opinion was also held by various 
members of the First Congress: Mr. Sherman 
thought. the Amendment altogether unnecessary, 
inasmuch as Congress had no authority whatever 
delegated to them by the Constitution to make 
Religious Establishment. 1 Annals of Congress, 
729 (1789). Charles A. Beard, in The Republic 
at page 165, said: ‘The Constitution is ao purely 
secular document. The promotion of religion is 


not among the declared purposes set forth in the 
Preamble." 

13. Schaff, op. cit., page 22. 

14, Leo Pfeffer, “‘Church and State: Something 
Less than Separation."" 19 Univ. Chi. L. Rev. 28. 

15. Cantwell v. Connecticut, 310 U. S$. 296, 303; 
State ex rel. Bolling v. Superior Court, 16 Wash. 
(2d) 373, 377. Butts, op. ‘cit., pages 107 ff. 
Alvin Johnson, The American Historical Review, 
April, 1951, page 606. 

16. Seventh Annual Message to Congress, De- 
cember 7, 1875, 9 Messages and Papers of the 
Presidents, 1897, pages 4288-4289. 

17. 98 U. S. 164. 

18. The Works of James Abram Garfield, Hins- 
dale, 1883, page 783. 
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authority on the interpretation of 
the religious clause of the First 
Amendment. In enumerating “those 
things which are not lawful under 
any of the American institutions”, 
Cooley lists the following:'® 
Any law respecting an establish- 
ment of religion . . . . Compulsory 
support by taxation or otherwise, of 
religious instruction. Not only is no 
one denomination to be favored at 
the expense of the rest, but all sup- 
port of religious instructions must be 
entirely voluntary. It is not within the 
sphere of government to coerce it. 

Compulsory attendance upon reli- 

gious worship. . . . Restra'nts upon the 

free exercise of religion according to 

the dictates of the conscience. .. . 

Restraints upon the expression of 

religious belief. [Italics added.] 

Thus the principles affirmed in the 
Everson case and applied in the Mc- 
Collusm case were by no means nov- 
el or original, but had been the de- 
clared law of the land since 1791. No 
member of the Court dissented from 
the interpretation of the religious 
clause of the First Amendment an- 
nounced in the Everson or McCol- 
lum cases. The only difference of 
opinion was over the application of 
the acknowledged principle to the 
facts of the particular case. 

In the Barnette case Mr. Justice 
Jackson, a dissenter in Everson, who 
concurred in McCollum, wrote, 
speaking for the Court: “. . . Free 
public education, if faithful to the 
ideals of secular instruction and po- 
litical neutrality, will not be parti- 
san or enemy of any class, creed, 
party, or faction.”?° 

Justice Frankfurter, dissenting in 
the Barnette case, said:*4 

The prohibition against any religious 
establishment by the government 
placed denominations on an equal 
footing—it assured freedom from sup- 
port by the government to any mode 
of worship, and the freedom of indi- 
viduals to support any mode of wor- 
ship. . . . Otherwise the doctrine of 
separation of church and State, so 
cardinal in the history of this nation 
and for the liberty of our people, 
would mean not the disestablishment 
of a State church, but the establish- 
ment of all churches and of all reli- 
gious groups. [Italics added. ] 

Dissenting in the Everson case, 
Justice Jackson wrote: “The prohi- 
bition against any establishment of 
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religion cannot be circumvented by 
a subsidy, bonus or reimbursement 
of expense to individuals for receiv- 
ing religious instruction and indoc- 


' trination.”’22 


Justice Rutledge, with whom Jus- 
tices Frankfurter and Burton con- 
curred, dissenting in the Everson 
case, declared: “In view of this his- 
tory no further proof is needed that 
the Amendment forbids any appro- 
priation, large or small, from pub- 
lic funds to aid or support any 
and all religious exercises”,?? and 
appended Madison’s Memorial and 
Remonstrance to his opinion. 

Justice Reed, the lone dissenter 
in the McCollum case said: “The 
Court’s opinion quotes the gist of 
the Court’s reasoning in Everson. 
I agree, as there stated, that none of 
our governmental entities can ‘set up 
a church.’ I agree that they cannot 
‘aid’ all or any religions or prefer 
one ‘over another.’ ” 333 U. S. 248. 

Thus the interpretation that the 
First Amendment prohibits either 
the state or Federal Government 
from aiding one or all religions and 
has erected a wall of separation be- 
tween church and state was based 
squarely on the unanimous decision 
of the Court in Reynolds v. United 
States in 1878 and was the unani- 
mous interpretation of the Justices 
in the Everson and McCollum cases. 

The Constitution was a bill of 
duties, objective and impersonal. 
The Bill of Rights was the protec- 
tion of the individual, subjective 
and personal. The radical roots of 
both were the dignity of man, the 
sanction of conscience for decisions 
which, therefore, must be free. Po- 
litical parties are merely opinion 
groups with any individual free to 
break with his party and vote against 
his party platform and its candi- 
dates.*4 


All Our Rights Are Built 

on the First Amendmeri 

All our rights and freedoms were 
built upon and inhere in the reli- 
gious clause of the First Amendment, 
upon what Jefferson in 1892 describ- 
ed as “a wall of separation between 
church and state”. This had never 


been in the history of civilization 
and was bequeathed by the United 
States to Europe and to the world. 
Hence, a political scientist describes 
it as “the greatest contribution to 
the science of government”; a church 
historian as one of the “largest con- 
tributions of the new world to civ- 
ilization and to the church univer- 
sal”’.25 

So James Madison, father of the 
inclusive interpretation of the reli- 
gious clause of the First Amendment, 
regarded religious liberty as the core 
of all freedoms. Without it there 
could be no civil liberty. But for him 
liberty of conscience was unthink- 
able apart from a total separation 
of government and religion.?¢ 


Since 1791, in the United States, 
religion has been voluntary not com- 
pulsory. Our Government must be 
neutral in all religious controversies. 
It cannot support any religion. 
There can be no religious tests for 
office: “The American system grants 
freedom also to irreligion and infi- 
delity but only within the limits of 
order and safety of society." 

The religious clause of the First 
Amendment not only deprived the 
United States of all legislative con- 
trol over religion but this was the 
first time in the history of the world 
that so radical and revolutionary a 
separation between church and state 
had ever occurred: “The United 
States furnishes the first example in 
history of a government deliberately 
depriving itself of all legislative con- 
trol over religion, which was justly 
regarded by all older governments 
as the chief support of public mor- 
ality, order, peace, and prosperity.””* 

The religious clause makes gov- 





19. Cooley, Constitutional Limitations, 1883, 
page 576 ff, and subsequent editions. 

20. 319 U. S. 637. 

21. 319 U. S. pages 653-655. 

22. 330 U. S. 24. 

23. 330 U. S. 41. 

24. Eivind Berggrav, Man and State, Philadel- 
phic, 1951, pages 253-258, and J. H. Nichols, 
Democracy and the Churches, Philadelphia, 1951, 
pages 267 ff. 

25. Alvin Johnson, The American Historical Re- 
view, April, 1951, page 602; L. W. Bacon, Ameri- 
can Church History, Vol. XII!, page 221. 

26. Brant, ‘‘Madison: On Separation of Church 
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ernmental support of any or all 
churches impossible: “The necessary 
consequence of the separation of 
church and state is the voluntary 
principle of self-support an? self- 
government. Christianity is thrown 
upon its own resources. It has abun- 
dantly shown its ability to maintain 
itself without the secular arm of 
government.’’29 


The religious clause of the First 
Amendment makes a division of the 
school fund for sectarian purposes 
impossible. 


It would be difficult to discover 
a more competent or authoritative 
scholar than Heinrich A. Rommen 
in the area of church and state on 
the Catholic side. He summarizes 
the constitutional principle of sep- 
aration as signifying that no reli- 
gious group or church enjoys any 
juridical or political privileges and 
none may receive any direct or in- 
direct financial support from the 
state: all churches are legally organ- 
ized upon the basis of civil law; the 
organization is left to the will of 
its members; the legal relations be- 
tween church and state are reduced 
to a minimum-legally they have no 
relations with each other.*® 


Governor Alfred E. Smith, when 
campaigning for President of the 
United States, said:3! 


I summarize my creed as an Amer- 
ican Catholic. I believe in the worship 
of God according to the faith and 
practice of the Roman Catholic 
Church. I recognize no power in the 
institutions of my Church to inter- 
fere with the operations of the Con- 
stitution of the United States or the 
enforcement of the law of the land. I 
believe in the absolute freedom of 
conscience for all men and in equal- 
ity of all churches, all sects, and all 
beliefs before the law as a matter of 
right and not as a matter of favor. I 
believe in the absolute separation of 
Church and State and in the strict 
enforcement of the provisions of the 
Constitution that Congress shall make 
no law respecting an establishment of 
religion or prohibiting the free exer- 
cise thereof. I believe that no tribunal 
of any church has any power to make 
any decree of any force in the law of 
the land, other than to establish the 
status of its own communicants with- 
in its own church. I believe in the 
support of the public school as one 


of the cornerstones of American lib- 
erty. I believe in the right of every 
parent to choose whether his child 
shall be educated in a public school 
or in a religious school supported by 
those of his own faith... . 


Americans Should Heed Verdict 

of European Scholars 

It would be very stupid for Amer- 
icans as they stand at the parting of 
the way, casting their eyes back 
upon the tragedy of union between 
church and state, not to listen to 
the verdicts of European scholars, 
who have lived under such disabil- 
ities, upon the American pattern. 
Hence we note their interpretation 
with deep interest. 

It was Francis Lieber®? who wrote 
this in mid-nineteenth century:** 

It belongs to American liberty to 
separate entirely the institution which 
has for its object the support and 
diffusion of religion from the political 
government. . [All state govern- 
ments] adhere strictly to these two 
points: (1.) No worship shall be inter- 
fered with, either directly by perse- 
cution, or indirectly by disqualifying 
members of certain sects, or by favor- 
ing one sect above the others; and no 
church shall be declared the church of 
the state or “established church”; (2.) 
Nor shall the people be taxed by 
government to support the clergy of 
all the churches, as is the case in 
France. 

The foremost Christian church 
historian of the late nineteenth cen- 
tury and early twentieth century 
solemnly cautioned all to be on their 
guard against the political-church 
and religious state: 

In every nation, side by side with 
the constituted authorities, an uncon- 
stituted authority is established, or 
rather two unconstituted authorities. 
They are the political church and the 
political parties. What the political 
church wants, in the widest sense of 
the word and under very various 
guises, is to rule; to get hold of men’s 
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worldly goods. What political parties 
want is the same; and when the heads 
of these parties set themselves up as 
popular leaders, a terrorism is de- 
veloped which is often worse than the 
fear of royal despots. 

We must not blame the State for 
setting chief store by the conservative 
influence which religion and _ the 
Churches exercisa ... But this is just 
the reason why the state exercises 
pressure in this direction . . . it has 
tried often enough to approximate 
the Church to the police, and employ 
it as a means of maintaining order 
in the State. We can pardon this—let 
the State take the means of power 
wherever it can find them; but the 
Church must not allow itself to be 
made into a pliant instrument; for, 
side by side with all the desolating 
consequences to its vocation and 
prestige, it would thereby become an 
outward institution in which public 
order is of greater consequence than 
the spirit, form more important than 
matter, and obedience of higher value 
than truth.34 


Hitler passed the catechism course 
and Mussolini was not averse to 
employing the name of God. 

The American plan of separation 
of church and state has not only 
promoted the growth in church pop- 
ulation but its vitality as well. When 
one compares the healthy state of 
free religion in the United States 
today with its very sick condition in 
“religious Europe”, it is clear that 
freedom of religion is to be preferred 
over any authoritarian or totalitar- 
ian religious systems affiliated with 
the state. 

The population of the United 
States was possibly 4 per cent church- 
enrolled in 1790; 6.8 per cent in 
1800; 15.2 per cent in 1850; 17.3 per 
cent in 1870; 20.6 per cent in 1880; 
34.4 per cent in 1890; 40.8 per cent 
in 1906; 41.0 per cent in 1916, 46.6 
per cent in 1926 and approaching 
the half-way mark in 1936.%5 





souls and bodies, consciences and European visitors to the United 
29. Ibid. 78. the impetus which produced the Institut de Droit 
30. Heinrich Rommen, The State in Catholic  !nternational and made possible the success of 
Thought, St. Louis 1945, pages 603-605; and The Hague Conferences. . If our Society 
Moehiman, The Wall of Separation Between [American Society of International Low] were 


Church and State, Boston 1951, pages 116 ff, 
137, 144, 178. 


31. Alfred E. Smith in Atlantic Monthly, May, 
1927, page 728. 


32. An immigrant from Europe, whose career 
Elihu Root characterized thus: ‘‘It was a wonder- 
ful career. It was a great thing to be the author 
of the Instructions. It was a great thing to give 


about to choose a patron saint, and the roll were 
to be called, my voice for one, would answer 
Francis Lieber." 

33. Francis Lieber, On Civil Liberty and Gov- 
ernment, Philadelphia (1859) page 19. 

34. Adolph von Harnack, What Is Christianity? 
(1900) pages 103, 285 f., 296 fF. 

35. Censuses of the United States, and also 
Religious Bodies in the United States (after 1890). 
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States from Harriet Martineau an¢l 
De Tocqueville to Bryce and Myrdz.] 
have observed this contrast. Myrdal 
wrote about 1942:56 

Religion continues to characterize 

American more than other Western 
nations. .. . For a Scandinavian it is 
amazing to observe that half of the 
American people, from all levels of 
culture and from all classes of society 
freely affiliate with some church 
group, which they support econom- 
ically and where as a rule they take 
part in the worship services and the 
usually busy program of the church. 
It is still more interesting to a Scan- 
dinavian to notice that the other half 
of America has far less aversion to 
religion than the average Swede... . 
The strong humanitarian element in 
the American social outlook is ad- 
mittedly rooted in religion. Ameri- 
cans generally regard their culture as 
a Christian culture. Radicals and re- 
actionaries alike speak of themselves 
and their hearers as a Christian 
people and of their ideals and ob- 
jectives as Christian ideas. ... As a 
rule this is emphasized not as some- 
thing unusual but as something 
merely mentioned in passing, just as 
one does when one refers to some- 
thing self-evidently important. 

The story of education in the Brit- 
ish colonies in North America has 
been narrated in hundreds of 
books.*? This summary begins with 
the year of the Declaration of Inde- 
pendence. In that year Pennsylvania 
in its new constitution provided that 
schools should be established and 
the state pay part of the salary of 
the teachers so as to reduce the stu- 
dent tuition. Before the end of 1776 
North Carolina saw the light and 
in the next year it dawned upon 
Vermont. Georgia likewise author- 
ized schools in each county. In its 
Constitution of 1780, Massachusetts 
put the principle of public educa- 
tion into classical form when it pro- 
vided that “wisdom and knowledge 
as well as virtue diffused generally 
among the body of the people was 
necessary for the preservation of 
their rights and liberties”. In recog- 
nition that democracy and public 
education are the foci of the Amer- 
ican way, New Hampshire in 1784 
stated unequivocally in its constitu- 
tion: “knowledge and learning gen- 
erally diffused are essential to the 
preservation of free government.” 


346 American Bar Association Journal 


Religion Has Prospered 

Under Religious Clause 

When the religious clause of the 
First Amendment was written into 
the Federal Constitution, remarks 
Jay Elmer Morgan, “the principle 
of nonsectarian free public schools 
was established. Under that princi- 
ple in America, both religion and 
education have made more progress 
than in any country—Protestant or 
Catholic—where the power of the 
State has been used to collect taxes 
for the teaching of sectarianism in 
the public schools.’’8* 


Since the formal teaching of re- 
ligion had prevailed in the various 
types of colonial schools in New Eng- 
land, the Middle Colonies and in 
the South, it was only natural that 
the new state system temporarily re- 
tained these inherited patterns. But 
the situation was rapidly changing 
for the United States after 1791 be- 
cause of the acceptance of the sep- 
aration of church and state princi- 
ple, and also because of the “shift 
of civilization”, the change from de- 
pendence upon the energy in the 
muscle of man to that in the ma- 
chine, the disappearance of author- 
ity and mystery, man’s growing con- 
trol of nature, historical method ap- 
plied to the Bible, urbanization, in- 
dustrialization, the tremendous im- 
migration from Europe, the rise of 
the theory of economic determinism, 
Christianity’s loss of uniqueness as 
the history of religions uncovered so 
many of its emphases in the innu- 
merable religions dotting the islands 
of the seas and being transmitted to 
the West by the great cultures of 
the Orient, the application of psy- 
chology to the understanding of 
“regeneration”, “original sin” and 
Christian nurture.*® 


The cry against the “godless” 
public school was heard as early as 
1845. Surveys and polls indicate that 
public education is increasing in 
efficiency and in favor of the Amer- 
ican people. Over 60 per cent of all 
Americans desire formal, “struc- 
tured”, sectarian instruction kept 
out of public school classrooms.*® 

The most significant speech Presi- 
dent Grant ever made was at Des 


Moines, Iowa, in 1875, including:*! 


The free school is the promoter of 
that intelligence which is to preserve 
us... . If we are to have another con- 
test in the near iuture of our national 
existence I predict that the dividing 
line will not be Mason and Dixon’s 
but between patriotism and _ intelli- 
gence on the one side and superstition, 
ambition, and ignorance on the other. 
The centennial year of our national 
existence, I believe, is a good time to 
begin the work of strengthening the 
foundations of the structure com- 
menced by our patriotic forefathers 
one hundred years ago at Lexington. 
Let us all labor to add all needful 
guarantees for the security of free 
thought, free speech, a free press, pure 
morals, unfettered religious  senti- 
ments, and of equal rights and priv- 
ileges to all men, irrespective of 
nationality, color, or religion. En- 
courage free schools and resolve that 
not one dollar appropriated for their 
support shall be appropriated to the 
support of any sectarian schools. Re- 
solve that either the state or the na- 
tion, or both combined, shall support 
institutions of learning sufficient to 
afford to every child growing up in 
the land the opportunity of a good 
common school education, unmixed 
with sectarian, pagan, or atheistical 
dogmas. Leave the matter of religion 
to the family circle, the church, and 
the private school supported entirely 
by’ private contributions. Keep the 
church and state forever separate. 


Formal religious training appar- 
ently does not always succeed in pro- 
ducing character. 


If religion can be taught, why do 
surveys made to determine the effec- 
tiveness of the Sunday school show 
a ratio of .002 between a child’s de- 





36. Martineau, Society of America, 3 volumes, 
(2d ed., London, 1839) 273 ff.; Myrdal, Contact 
with America (1942) quoted by Berggrav, op. cif., 
page 271; D. S$. Muzzey, “What Is a Christian 
Nation?'"’, The Standard, New York, October, 
1950, pages 30 ff. 

37. For those too busy to read the entire story, 
any good encyclopedia of education, or Moehl- 
man, School and Church; The American Way (New 
York, 1944) pages 24-29. 

38. Morgan, Scottish Rite News Bulletin, April 
1951. 

39. Congress Weekly, February, 1952, with per- 
mission. 

40. Life, October 16, 1950, page 14 published 
the results of a Roper poll showing that Ameri- 
cans valued teachers at 31.3; clergymen, 27.1; and 
public officials, 19.1 to community; better teachers 
today, 67.0; federal money to schools, 45.2; 
against all federal aid, 7.9; religion should be 
taught in public schools: Yes—38.9, No—53.6. 

41, R. J. Gabel, Public Funds for Church and 
Private Schools (1937) page 523. 
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velopment and what he has learned 
in Sunday School? Professor G. H. 
Betts summarized the Hartshorne- 
May investigation thus:** 

From extensive tests given many 
children in such traits as cheating 
and copying in school work, telling 
lies about their own achievements, 
taking unfair advantages of others, 
etc. no relation was found between 
such conduct and the numbers in 
Sunday school Non, 
iutendants made as good a record as 
regular attendants. 

Character traits investigated by the 
same men among other groups of 
children were: kindness and helpful- 
ness, loyalty to their group, generos- 
ity, self-control. Here again no re- 
lation to Sunday school attendance 
was found, or so slight a relation as to 
be negligible. 

rhe correlation of moral knowledge 
(knowledge of right and wrong) with 
Sunday School attendance was slightly 
negative. In one high-grade neighbor- 
hood it was found that those who 
never attended Sunday School made a 
better score on the character tests 
than those who attended somewhat 
regularly. 


attendance. 


Arguments for Church Support 

Are Inconsistent 

(hose who would level the ancient 
\merican wall of separation be- 
tween church and state by the in- 
troduction of religious teaching in 
public schools usually argue, (1) 
that public education needs a uni- 
lying, cohesive force, (2) that public 
education is standardizing the Amer- 
ican child, and (3) ask where the 
child is to get his moral and spirit- 
ual values. 

Che first and second of these argu- 
ments are mutually contradictory 
on their face. Moreover, if religious 
instruction is to serve as a unifying 
body of knowledge rather than as 
a divisive force, the state must, of 
necessity, exercise some supervision 
over what is taught. It is not “uni- 
fying” to have one sect in all sin- 
cerity teach that it alone possesses 
the true faith while another sect, 
with equal sincerity, equates the first 
with the forces of evil described in 
Revelation. 

If public education is indeed 
guilty of standardizing the child, di- 
versity rather than unity of opinion 
should be promoted. Such diversity 


can be far better achieved by assign- 
ing to home and church the com- 
plete responsibility for the child’s 
religious training. 

Men have a way of assuming a 
necessary interdependence among 
the many things which they deem 
good—an assumption that ignores 
the facts of history, minimizes the 
breadth and diversity of our cultural 
heritage and unintentionally pos- 
tulates the good 
things of life inhibiting their sepa- 
rate survival. 

Moral values or standards which 
are judicially enforceable and which 
receive general acceptance by so- 
ciety as standards, whether honored 
in the breach or the observance, are 
based, not_only upon our Western 
religious tradition but also upon 
the experience of man in his long 
upward climb to his present more 
ethical interpretation of life. 

There is a great deal of confused 
and inaccurate thinking which asso- 
ciates democracy with only Chris- 
tianity. The fact is that aspects of 


a weakness in 


the ideas of “democracy” and “re- 
public” long antedate the Christian 
era and go back at least to Greece 
and Rome where the words orig- 
inated and where they received 
practical application in various 
forms. Our Government, during the 
administration of George Washing- 
ton, solemnly declared in a treaty 
with the Mohammedan power “as 
the government of the United 
States of America is not in any sense 
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founded on the Christian religion 

. ."43 The fact is that down to the 
most recent times Christianity, if it 
can be said to have any preferred 
political associations (which it 
should not have) has in Europe 
been primarily associated with mon- 
archy and other forces of absolutism. 
The notion that democracy and 
Christianity have been closely 
welded is without historical founda- 
tion. 

Undoubtedly there are spiritual, 
distinct from moral, values. The 
question is where the child is to 
acquire spiritual values. A achool- 
age child spends approximately 12 
per cent of his time in school. The 
advocates of religious instruction in 
the public schools consider the home 
and church inadequate to the task 








pages 96-99, 160 ff.; and Bagley, Healy and 
Bronner, Corl A. Murchison, Horace M. Kallen 
“Religious Education in Democratic Society’, 
Jewish Education (April, 1941) pages 5-14, and 
Moehiman, School and Church: The American 
Way, c. IX. 

43. 8 Stat. 154, 155. 
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of imparting such values to a child 
in the 88 per cent of the child’s time 
at their disposal, or, if we assume 
the child sleeps one-third of his 
time, 54 plus per cent. 

Now, then, if the state has an 
interest in promoting or imparting 
spiritual values, and if spiritual 
values require a theological basis, 
then spiritual values depend upon a 
correct theology of which the state 
must be the judge. Hence the state 
must curtail the free exercise of re- 
ligion, if it is not to promote error 
and unwholesome divisions among 
the people. For these reasons Plato 
recommended the complete prohibi- 
tion of private religious rites.‘ 

If spiritual values do not require a 
theological basis, secular instruc- 
tion is sufficient to impart them 


Judicial Report 

on the “Big Case" 

(Continued from page 292) 

step by step, practice by practice, 
until it becomes apparent . . . that 
the course of dealing over a period 
of time, sometimes years, compels an 
inference that an illegal . . . plan 
. . the purposes . . . and the 
existence of the plan itself must 
usually be drawn bit by bit from 
numerous documents which portray 
the trend of the corporation’s busi- 
ness conduct over an extended pe- 
riod of time.”!? Confirmation of 
this approach is found in allegations 
in many recent complaints and in the 
course of events of many recent pre- 
trials and trials. 


exists. . 


Decisions in three important cases 
show that the government will not 
always have its way. Judge Augustus 
Hand has said that one of the diff- 
culties in these cases is “The con- 
ventional method of presenting an 
immensely detailed sketch of the 
growth of the industry under sur- 
veillance”’,'* and that in United 
States v. Paramount Pictures, tried 
before a_ three-judge court, “we 
warned counsel not to employ it”. 
The result was that it was not em- 
ployed. As Judge Hand put it, 
“What they [the defendants] have 
done, and become, is sufficient with- 
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without teaching formal structured 
religion as such. 

Any injection of such formal or 
structural religious instruction into 
the public schools, or any public 
support of private religious instruc- 
tion, is to a degree an establishment 
of religion, requires some persons to 
support the propagation of religious 
views they do not espouse, and tends 
logically and inevitably, no matter 
how imperceptibly, to limitation on 
the free exercise of religion. 

As recently stated in the AMERICAN 
BAR ASSOCIATION JOURNAL: “By a 
careful rendering unto Caesar the 
things that are Caesar’s and unto 
God the things that are God’s, the 
American people, aided by a com- 
mon language and continuous inter- 
mingling at school, business and so- 


out a amount of archaeol- 


ogy.”"16 

Archaeology also was eliminated 
on the court’s own motion in the 
case now pending against the meat 
packers.'? In its order denying mo- 
tions to dismiss the complaint, the 
court set April 2, 1930, as the cut-off 
date for proof.!* In the complaint 
the Government's charges reached 
back fifty-five years to 1893 when, 
it was alleged, 
entered into by the defendants. The 
effect of the order setting April 2, 
1930, as the cut-off date was to re- 
the Government’s charge of 
conspiracy and compel proof, if 


great 


1 conspiracy was 


cast 


proof there was, of a conspiracy 


within the last twenty years. The 


cial levels, have been able to torge 
Protestants, Catholics, Jews, atheists 
and agnostics into a homogeneous 
nation, creative and vital in its heter- 
ogeneity.’"45 

The First Amendment was _ in- 
tended by the framers of the Con- 
stitution to prevent initial as well as 
subsequent encroachment on reli- 
gious liberty. The Supreme Court 
has unanimously and consistently so 
construed it. 

In the United States religion is 
the province of the individual con- 
science, the home and the church. 
McCollum v. Board of Education, 
stands as one of the great landmark 
cases in the cause of human liberty. 





44, Laws X, 909-911. 
45. 37 A.B.A.J. 449; June, 1951. 


date, April 2, 1930, was evidently 
chosen by accepting the defendants’ 
argument that that was the date of 
the amended petitions to modify 
the consent decree of 1920, and in 
those modification proceedings the 
Government had stipulated, and 
the court bad found, active com- 
petition among the same meat pack- 
ers and no monopoly.'® The ruling 
fixing the cut-off date was, then, in 
effect a ruling that, as a matter of 
law the Government was _ barred 
frem showing a conspiracy that 
began prior to April 2, 1930. The 
order was, therefore, not strictly an 
order limiting proof as such. The 
case is of interest, however, because 
it illustrates the power of the trial 





12. Holmes Baldridge, ‘Simplifying and Expe- 
diting Cases’’, C.C.H. 195] Antitrust Symposium, 
New York State Bar Assn., 23, 24. 

13. This approach is used in cases against one 
or a few companies and also in those against a 
large number: United States v. Western Electric 
Company, Inc., Civil Action No. 17-49, D. N.J., 
filed January 14, 1949, charges a continuing con- 
spiracy alleged to have begun about 1900, and 
background events going back to 1876 and 1882 
are also stated; 

United States v. United Shoe Machinery Cor- 
poration, Civil Action No. 7198, D. Mass., filed 
Dec. 15, 1947, charges oa continuing conspiracy 
alleged to have begun in 1912. For a description 
of pretrial and trial events, see McAllister op. cit. 
supra, note 10, pages 39-46 

United States v. E. |. du Pont de Nemours & Co., 
Civil Action No. 49C-1071, N.D. til., filed June 30 
1949, charges a continuing conspiracy alleged to 
have begun in 1915. 

United Stotes v. Aluminum Company of Americo, 


Eq. No. 85-73, $.D. N.Y., filed April 23, 1937, 
contained allegations that traced the history of the 
company from its beginning, fifty years before the 
complaint was filed 

United States v. Armour and Co., Civil Action 
No. 48C-1351, N.D. Ill., filed September 15, 1948, 
charges a continuing conspiracy alleged to have 
begun in 1893. As later noted in the text, proof 
was limited to events since April 2, 1930. 

14. Augustus N. Hand, ‘“‘Trial Efficiency’, 
C.C.H. 1951 Antitrust Symposium, New York State 
Bor Assn., 31, 32. 

15. Amended and supplemental complaint, Civil 
Action No. 87-273, §.D. N.Y., filed Nov. 14, 1940. 

16. Op. cit. supra, note 14. 

17. United States v. Armour and Co., Civil 
Action No. 48C-1351, N.D. Ill., filed September 15 
1948. 

18. Id., order, November 14, 1949. 

19. Id.; joint brief for the defendants in support 
of their separate motions to dismiss the comploint 
poges 22-40 
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court to cut down a charge from 
fifty-five to twenty years even 
though, in that case, the basis might 
have been a ruling on a point of 
law. 

In the Investment Bankers 
Judge Medina, in the middle of the 
Government's presentation of evi- 


case, 


dence and on his own motion, ruled 
that he would exclude all evidence 
having to do with transactions prior 
to January I, 1935.°° The date was 
evidently 
approximately the date when drastic 


chosen because it marked 


changes occurred in the conduct of 
the investment banking business as 
as result, at least in part, of exten- 
that 
began about that time. The ruling, 


sive governmental regulation 
like that in the meat packers case, 
may be justified as a ruling of law 
that the 
point and purpose of a conspiracy 


whatever may have been 
alleged to have existed in one era 
are necessarily lost, and with it the 
continuance of that conspiracy, in 
another era. There may be a new 
conspiracy in the new era but there 
no continuance of an old 


fashioned fot 


can. be 


one, born in and 
nother era. The ruling was made 
‘very largely as an administrative 
measure” in an effort to fix “some 
reasonable limitation of the period 
that the case is supposed to cover.” 
Otherwise, said Judge Medina, “we 
will simply never be through with 
this case.”’?4 

None ol 
may count Judge Hand's “warning” 
as one—falls squarely within the sug 


the three rulings—if we 


gestion made in the Report because 
all three simply fixed cut-off dates 
while the suggestion in the Report 
the 


would perrait government to 


prove its alleged conspiracy “no 
matter when it may have occurred” 
and would seek only to limit proof 
of overt acts or courses of action in 
years intervening between that date 


and the trial. 


The distinction between the con- 
spiracy and overt acts pursuant to 
it has little significance in 
trust cases. The difficulty arises out 
of the law. The offense charged in 
the usual case is conspiracy and, 


under the Sherman Act, the offense 


anti- 


is the act of conspiring. Overt acts 
pursuant to the conspiracy need not, 
therefore, be proved. The conspir- 
acy itself may be proved by circum 
stantial evidence and this may in 
volve proof of courses of business o1 
other conduct that run back as far 
as government counsel may find ad 
vantage in going. This dragnet ol 
proof will then form the basis fon 
an over-all inference of conspiracy.?* 

The distinction between conspit 
acy and overt acts is thus lost in the 
law and in the typical government 
tactics of proof. Little significance 
will remain in the suggestion of the 
Report on putting some limit on 
proof unless it is modified to recog 
that in 


the only 


effective remedy will be a flat cut-off 


nize many cases 
In the practical world of the trial, 


the remedy must fit 
The 


Judge Medina when he made his 


the condition 


condition was described by 


ruling: 


! have come to the deliberate, 


formed conclusion after a great deal 


of experience that in many, many 
cases Government counsel overtry 
their cases. It is one of the abuses 


that has really made the functioning 
of the judicial establishment of the 
Federal Government exceedingly dif 
ficult in recent years, and it is getting 
to a point where many of the criminal 
cases and many of the civil cases go 
on month after month and month al 
ter month the Government 
and it seems to me 


because 
overtries its cases, 
it is high time for somebody to do 
something about it, and I intend to be 
the one. . . .74 


Report Makes Suggestions 

on Preparation of Findings 

Under the heading “Preparation ol 
Findings”, a number of suggestions 
are made that are addressed to the 
trial judge. The importance of the 
The 


prime suggestion is that “the finding 


subject warrants mention. 


of the facts should precede the de- 


cision. .. . The facts as found from 


The “Big Case” 
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the evidence of record should be the 
premise upon wh ch the determina 
tion of the issues is reached” (page 
17). The 


preparation of findings 


20. United States v. Henry $. Morgan Civil Dkt 


No. 43-757, §.D. N.Y., filed October 30, 1947 
Hearing October 3, 1951, Sten. Rec. 12251-55 

21. Id. at Sten. Re 2253 

22. The offense charged in the usual case i 
onspiracy and the Sherman Aci coe 
not make the doing of any act other than the acl 
of conspiring a condition of liability,” Nosh v 


229 U.S. 373, 378. Overt acts need 
be proved. The conspiracy may be 
proved by circumstantial evidence. It “may be 
inferred from the things actually done’, Eastern 
Stotes Retail Lumber Dealers Assn. v. United Stotes 
234 U.S. 600, 612, and ‘‘may be found in oa 
course of dealing or other circumstances as well as 
» an exchange of words’, Americon Tobacco Co 
v. United States, 328 U.S. 781, 809-810 (1946) 

23. United Stotes v. Henry S. Morgon, 
note 20, Sten. Rec. 12273 


United States 
not, therefore 


supra 
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The “Big Case” 


after decision is regarded as un- 
desirable. 

These points would seem to be 
obvious. They are not. Rule 52 (a) 
now permits the court to make its 
findings of fact specially or to make 
them in an opinion or memoran- 
dum of decision and practice has 
not crystallized in the Big Case as 
to the procedure to be followed and 
the sequence of the steps. 


The suggestions made in the Re- 
port should do much to impress 
upon trial judges the simple truth 
that finding the facts fully and re- 
liably is the most important func- 
tion of the trial judge in these cases. 
Not the least important is the sug- 
gestion that the judge should an- 
nounce before trial the method he 
proposes to follow in the prepara- 
tion of findings so that counsel will 
know at the earliest opportunity 
what part is assigned to them (page 
18). The Report does not detail 
what these might be beyond a refer- 
ence to proposed findings, briefs 
on facts or oral There 
might well be included in the list 


things as 


argument. 


for consideration such 


digests of facts or narrations of 


evidence on particular subjects, 
statements of contentions as to par- 
ticular points with supporting ci- 
tations or indices of the record on 
all or specified subjects. In this con- 
nection the Report stresses the im- 
portance of a current index of the 
record made during the trial. This 
is described in detail (pages 34-36) . 

The method followed by the trial 
United States v. National 


Lead Company** in making its find- 


court in 


ings of fact and stating conclusions 
here 
cause it was efficient and effective. 
Proposed findings, annotated to the 
submit- 


of law is worth mention be- 


record and the law, were 
ted.25 Some three months later the 
court produced its own draft of find- 
ings taken in part from the pro- 
posals submitted but representing 
the court’s conclusions as to the ulti- 
mate and = principal evidentiary 
facts of the case. Thereafter counsel! 
met with the court in chambers and 
over a period of several days of dis- 
cussion and argument the findings 
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were put in final form and signed by 
the court. Decision, based on the 


facts found, came later. 


Report Makes 
Other Suggestions 
Many other suggestions are made. 
They reflect constructive thinking, 
much of which is a selective marshal- 
ling of practices used in ordinary 
lawsuits and adaptation to the pecul 
iarities of the Big Case. Over all is 
the experienced judgment of the 
authors of the Report as to what 
will and what will not be useful to 
advance the effective, expeditious 
and economic disposition of these 
cases. A few should be mentioned. 
The Report recommends that the 
entire case should be assigned, from 
the outset, to one judge who should 
be relieved of all other duties dur- 
ing the trial period and until judg- 
ment. (page 38). It should not be 
referred in its entirety to a master 
(page 37). 
Many 
made for inclusion in a plan of 


detailed suggestions are 
trial to be worked out in advance. 


These include such matters as a 


time schedule; identification of in- 
terests; mechanics for handling the 
reporter's transcript; 
of counsel in the 
both direct 
where many senior lawyers are in- 


volved; the order of procedure of 


participation 
examination olf 
and 


witnesses, cross, 


the parties in chiet if more than two 
opposing parties or groups of parties 
are involved; the manner and ex- 
making objections; the 
problems of cross-examination; the 


tent of 


mechanics of handling exhibits; the 
indexing of the record during trial, 
and the method that the judge will 
follow, after the trial, in the prepa- 
ration of the findings of fact (pages 
15-18). No detailed blueprint is pro- 
posed for each of these topics. Often 
there is no more than a mention of 
the topic as one that should be con- 
sidered but in many instances de- 
tailed suggestions are made. The 
proposal for indexing the record as 
it is made during trial is an out- 
standing example of this (pages 34- 
36). 

An important suggestica is made 
regarding separation of the trial of 


different issues (pages 19-20). It is 
pointed out that issues may be de- 
pendent upon each other. A treble 
damage action, for example, in- 
volves questions of both liability 
and damages. If the liability issue 
is tried first and separately, there 
may be no need to try the damage 
issue if no liability is found. In 
other cases there may be advantage 
at the trial in proceeding from issue 
to issue and requiring all of the 
evidence on both sides to be pre- 
sented as to each before proceeding 
Where the case is of 
such a nature as to permit this, the 


to the next. 


Report describes it as “undoubtedly 
the most efficient way in which to 
proceed” (page 20). Often the case 
will permit this. More often than 
not the Big Case today is a lot ol 
cases, often quite separate cases, 
under one big tent, and there will 
be distinct advantage in permitting 
the process of trial to take the mass 
bit by bit. The process of under- 
standing and digestion may be great- 
ly improved. 

A number of interesting sugges- 
tions are made regarding the con- 
duct of the trial itself. For example, 
it is suggested that when unduly 


voluminous depositions are offered, 


the judge may require that “a suc- 
cinct narrative summary” of each be 
filed with the deposition and, sub- 
ject to any inaccuracies that may be 
pointed out by the opposing party, 
the court will rely upon the sum- 
mary for all purposes (page 30). 
So-called bulk underlying data, 
that reference 
purposes or as a foundation for 
other evidence that must be 
presented and made available unde: 
the are dealt 
with in another suggestion (page 
29). It is proposed that this require- 


is, data needed for 


and 


best-evidence rules, 


ment will be fully met by the pre- 
sentation of this and its 
marking for identification without 
its offer in evidence. 

Closely related to this is the sug- 
gestion that in some instances the 
judge may require the offeror of 


material 


24. 63 F. Supp. 513 (1945); affd. 332 U.S. 319 
(1947). 
25. Id. transcript of record, pages 78-174. 
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material “to 
otter 


documentary present 


a witness who will orally a 


summary of the content and mean- 


ing of the documents” (page 28). I 
this is confined, as it seems to be, to 
matter tabulated or 
charted 


records or other underlying data, it 


compiled, 


from voluminous books, 
is well within recognized practice. 
The objective here, shortly stated, 
is that arithmetic should 


done in court. The results are what 


not be 


count. 


A wholly novel suggestion is made 
lor proof “of enormously compli- 
cated scientific and other facts of 
very specialized or technical nature” 
(page 30). The reference is to proof 
of “factual data” 
proof of economic or other opinions 


of this sort, not to 
or theories by experts in those fields. 
So limited, it is not likely that this 
suggestion will have any great utility 
At any rate, the 
is that the 


in antitrust cases. 


suggestion, briefly stated, 
question of fact in this field be sub- 
mitted to a panel of experts in the 
field as special masters to act en 
banc and with power to hold hear- 
ings, receive evidence and submit a 
with 
and a conclusion. ‘The report would 
be received like any other master’s 


Rules of 


written report basic findings 


report under the Civil 
Procedure. 

The magnitude of the cases with 
which this Judicial Conference Re- 
entitled “Procedure in Anti- 
Trust and Other Protracted Cases” 
deals serves to intensify the trial and 
that 


exist to a lesser degree in the ordi- 


port, 


other procedural difficulties 
nary run of litigation. The construct- 
ive suggestions contained in the Re- 
therefore, of vital 
to anyone 


port are, interest 


concerned with proce- 


dural problems in the judicial 


process. Though many of the sug- 
gestions are peculiarly adapted for 
use in the Big Case, others are of 
interest; and all, 
together, are a constructive effort by 


ir broader taken 
experienced judges to see to it that 
the judicial process shall measure 
up to the severe strain put upon it 
by these cases. All too often in the 
past the quick and popular cure for 
troubles on the judicial side has 
















been to put the whole thing in the 
hands of some administrative agen- 
cy" 

The message of this Report to the 
iron-hearted judges who will ty 
these cases and to the counsel who 
must make the procedures work is 
that here is a compendium of tested 
wide ex- 


suggestions based 


perience which, applied understand- 


upon 


ingly, will at least strengthen and 
fortify the use of the judicial process 
in this important work and, may 
result in placing it in a position ol 
commanding leadership over any 
other method. We truly hope that 
this Report will mark the beginning, 
and not the end, 
There is surely a real 


of interest in this 
vital problem. 
need for a continuing review of ex- 
periences in the application of the 
suggestions made in this first Report, 
thei 


for considered appraisal of 
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America’s more conservative business institutions. 
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velop and are exposed in actual 
practice, and for the preparation of 
authoritative 


The leadership of the 


further reports on 
this subject. 
judicial process will never be main- 
tained by default. It will be main- 
tained by treating this outstanding 
Report as the first step in the dis- 
charge of a continuing and impor- 
tant equal the 
Bench and the Bar to work together 
“the effective, expeditious 
disposition of the 


responsibility of 


to secure 
and economic” 
Big Case, as well as of the little one. 


26. Judge Wyzanski expressed full awareness 
of this in an important opinion overruling objec- 
tions to evidence as hearsay when he supported 
his ruling, among other reasons, as ‘‘essential if 
the task of finding the facts in governmental civil 
anti-trust proceedings is not hereafter to be taken 
entirely away from judges and entrusted exclusively 
to administrative agencies’, United States v 
United Shoe Machinery Corporation, 89 F. Supp 
349, 355 (1950). At a later point he spoke of the 
necessity for the courts to relax the rigidity of the 





: hearsay rule in that type of proceeding ‘‘to pre 
strong and weak points as they de- serve their own jurisdiction’, id. at 356 
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